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ABBREVIATIONS EXPLAINED

1 Reports and other Abreviations—The abreviations generally used 1 all
Dugests and Law Publications hase been 1dopted for the AJ]MECR LAW DIGTST

2 The following abresiations and signs have been particnlaily adopted for the
AJMER T \W DIGEST

Abrestations
AL Addstiona) District Judpe Ajmer Merwa 1
AML]J Ajmer Mersara Law Journal
\ M L ] StepTT  Agmer Merwara Law Journal Supplement
cc Chief Compussioner Aymer Merwara
D) Distrrct Judge
DM Distnict Magistrate
G S In parenthesss alter the number of the page ndicates that the

relerence 15 t0 the page wn the General Section of AJNIR
MLRWARA T AW JOURNAT

j Ajmer Merwar T'ay Journal
jc Jud cial Commissioner  Apmer Merwart
is Journal Section of Ajmer Merwart I aw Journal
NS Notification Section of Aymer Mernara Law Journal
S A)mer Merwara Law Journal Supplement

Signs

The case 1s not reported n full but only the Jaw Pomt ansing in
the case 1s published

Such cases are given in a separite section captioned  Short Notes of
smportant Judgments n Volumes II to VI of AJMER
AERWAR Y LAW JOURNAL

In Volumes 111 IV and V1 the piges of #hus se tion hive consecutine
paging

InVvel Vithe pages of #his section hive separate paging for the
three d:fferent parts wh ch compnise tlus volume

In volumes for 1934 1935 and 1936 there s septrate scction for
Law Pomts The Law Ponits will be found with the Reports

of c1ses
tarf 1 The case has been Dustmguished or Net Folloudd 1 some subse-
quent ease~~Suck cases huve 1ho been put withn beackets
(a} (b fe) ete or Refore the head hines of 1 c2ne in the DIGTST refer ta the number
W (0 ) etc of the head note of the casesn the AJMER MFRWARA LAW

JOURNAL or ts SUPPT PMENT

) (YorIl} Afu ~ the page of a case marked with an asteric {*) refer 10 the Brst
econd er thurd part of 5 A N1 1 ] contammg ite Short Nates
«f ymportant Judgments
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THE

AJMER LAW DIGEST.

(Civil, Revenue and Criminal)
Complete up to
1936.

ABANDONMENT.
——0f claim—D:ffercnt from Gift
See, Transfer of Property Act—S 43
——0Of portion of claim —In respect of
which Court Fecs 1s defictent
See, CPC.—S 149 0r O 7, RR. 788
Court Fees Act—S 7

ABATEMENT
Also See, C P, C.—0. 22,

C. P, C.—S. 96 and S. 105

C P.C.—0 43, R 1 (K)

abated—pBut

on

Suit
browught
astude—No agitation 1n appoal

representatives

record—Abatement 15 sct

Even where the swit had abated the
affect of bringing fresh reprecentaties on
the record would be ta set aside the abate
ment and the question cannot then be

agitated 1n appeal.  {Jolly J C) BacgIcHi

DALLALN v. HIRA Das
*3] 8

ABU MUNICIPAL LAW (1919).
-—5 U2 (2) (b)—Pcrmanent Inhabi-
tant

See, Notification by C.C.
1936J.15 (N S))

ABUSE
———Abuse of Process of Court,
See, CPC.—S 151
-——Abuse of Criminal Procedur

See, Criminal Trial—Civil Nature

ACCOMPLICE
See, Evidence Act—S 133

ACCOUNTS
Also see, Evidence Act—S. 34

C P C—0.8R.6
Limitation Act—Art 85
Partnership Accounts

—— Suits for accounts—defendant entatl

ed to amount found duc to Inm aganst

platntrf, wethonut clayming it as a set off

1f Plamtiff sues for accounts, he
impliedly undertahes to pay to the defen
dantany thing that may be found due on
accounts being taken and defendint need
not specifically pray for a decree  Defts
claim not being a =et off no question of
Court Fees or Limitatation anses. 32 A,
525,11C 117,541 651 Foll, 46 A, 858
Rel (Aorman J.C) THihana KHETRI

v RaTi Ravt Gruss v & Co.
*1934]. 9.
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ACKNOWLEDGMENT
See, Lamitation Act, S. 19

ACQUISCENCE
——Encroachment—Qusence wnd Ac
D on between—'Stand

q
g by'—To constitute “Acquiscence’
there must be * standing by '

There 15 1 distinction between mere
quiescence and acquiescence  To conets
tute acquiescence there must be something
equivalent to what 1s termed in legal
parliuce as  standing by’ (Norman J. C)
FATIMA v NATHU

1936 ] s8l.

ADMISSIBLITY.
See Deed—Admission,

ADMISSION
See, Evidence Act—SS 19 to 21

ADOPTION
——Hindu Law

See, Hindu Law—Adoption
—~—Jain Adoption

See, Hirdu Law —Adoption—Jans

ADVERSE POSSESCION

——Nature ~Must be open and not secret

Adverse ro session must be open and
notsecret Itis not necessary thata person
holding adversely should give express
notice to the true owner. (Norman J C)
Raszant Bun v. Buurr.

1926 ). 186.

ADVERSE POSSESSION —(Contd.)
~——Co-owner or Tenant— Express notice
necessary —Bul no notice necessary when
no such legal relationship

A co onner or tenant claiming to hold
adversely must pont to an afirmative
assertion of title against his co-owner o1
landlord  But when there has never been
such legal relationship between the owner
and the possessor as wonld show that the
owner wasat some timein constructive
possession then there 1s a presumption
that possession—long, continned, open
and peaceable—is in the absence of evi
dence to the contrary adverse to the true
owner, and that expresses nohice to the
true ow ner need not be proved. (Norman
J C) FATEH LAL v, Ravt NARAIN,

1936 J. 181

~—~—Co-Sharers— Scope

As among Co sharers the exclusne
posse<sion of oneis pot adverse to the
others and he who claims a title by adverse
possession mmst prove defimte act of
ouster (Norman J.C) FazaL Hussaiv
v TasbiQ HUSSAIN,

1938 J. 127

- —Co-Sharers — Presumption against—
Open asscrtion and exclnsiie occupation
necessary

(a) When po partition has taken place
the usuil presumption ts that the sole
occupation by one co sharer is not prima
facte incongietent with the right of the
others, that the exclusite occupation and
enjoyment of the property by cne s not
per s¢ wlverce possession, and that 1n
addition there should be an open asser
tion of a hostile title and notice thereof to
the others direct or to be soferred from
notortous acts and circumstances This
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ADVERSE POSSESSION —{Contd)

15 so 1n case of actunl co sharers only
(Murphy J €) Rar1 Uppin v Karmv
Bua

s

1927 § 37

——Tenant Dcfimte act nceessars

{c) To constitute adverse possession
there must be some d finite act on the
part of the tenint coustituting a dennl of
the landlord s title  (Joliy J C) PaHLAD
v BaLA PERSHAD

47 61

—Tenant—Lctse for fixed period—
Tenant continuing i1 possession on samc
terris after cxpiry cannot claum adverse
possesston

(¢) Where after the expiry of the
pertod fixed in a lease the tenant continues
in possess on as tenant on same terms
expressed in the lease he cannot claim
adverse possession and the lessor can
recover the praperty back (Lords Tom
hn Russell and Sir Lancelot Sanderson }

CHANDRIKA PRaS\ADA v B B & C
I Ry
AIR 1935 PC 59=1935 OWN

379=1935 AWR 459=193 R D 165~
1935 Al LR 345=61 CL] 147-39
CWN 552=68 ML]J 552-41 MLW
617=1935 MWN 431=1935 OLR
249=154 1C 945=37 BLR 330=37
PLR 331=16 UD 221=16 LRA
(Rev) 250

~——Alienee —fromoncco o1 ter— 1\ unice
1ol 31 open fossesston—His possission
1ot aduerse fo other co ot ners

A coowner sold her share by =n
untegistered sale deed but remtned 1n

Possession under a rent note from the

AJMER LAW DIGEST.

ADVERSE POSSESSION —(Contd )

vendee Held the possession of one
co owner 15 the possession of all  As the
co ovner remained 1o possession her pos
sess on could not to the hnowledge of
other co owners be adverse for they could
not be expected to know that the co-own+r
had sold the property to the vendee and
was living 1t merely as a tenant
(Vorman J C) RaMzani Bux v Bruri

1936 J 186

mn

— -Alienee—TIrom co sharvr—Presump
tion of, from alicnce s possession if co
sharers are affected with notice

{6) In case oran alenee from other
co sharers the presumption 1s that the
alienee s possession 1s adverse forthwith
provided that the alienation takes place in

circumstacces which would effect the

other co sharer with notice  (Vurphy

JC) M Rart Uppiy v harmy Bun
19278 37

——Alienee—F om licredit iry manager—
Possession of aliiee beco nes adierse
against alienor a 11 11s successors

(i) When the hereditary manager of
an estate al enates the estite possession
of the alieiee becomes adverse to the
manager and h s successors from the date
of the al enation s her table estate could
not becreated o tale effect as successive

1fe estates 25> W 271 Foll (Joty JC}
Basuir haty v MST RaHVAT JLLanr
4] 4

——Occupatt—0rf u sriproved shamlat
Not payeng rout jor long \o adierse
‘ tossession

Sce \jmer Laad and Revenue Regula
tion § 7
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AJMER ALIENATION OF LAND REGU-

LATION (III OF 1914)

——S 15—Construction—"Land” fall-
g under this but not under Agpmer
Courts Regulation—Qualified prolubition
applies

The proper construction 1s that 1n the
case of ‘land’ falling under the definitron
of Regulation 111 of 1914 but not being
land to which Regulation IX of '26 applies,
the qualihed prombition of section 15 of the
former Regulation will apply (Weston
J C MaN MaL v. GHisA LAL

1936 ] 161
~—38 15-Scop.—Agricultural or pas-
ture land instde the lLumts of a town or
wvillage ts covered by tlhus Section and
not by Agmer Court's Regulation (IX
of 1926)

Agnicultural or pasture land inside the
Limits of a town or wvillage 15 covered by
Section 15 of Regulation I1I but not by
Section 24 of the Court’s Regulation.
(Weston J C} Man MaL v Gursa Lar

1936 ] 161
—S 15—Agricultural land cannot be
sold without Collector s sanction

Agrncultural Jand cannot be sold
without Collector’s sanction  (Weston
J C) MOHAN LaL v RATNA.

1935 ). 51.

AJMER COURTS
-Not subordinate to Allahabad:

{a) Broadly speaking the Courts at
Ajymer are not subordinate to the High
Court of Allahabad except in two com
paratinely rate matters.  (Boys and
hasch, JJ )V IN TuL MATTER 01 A VaRtt
0} BEAWAR

A LR. 193) Al, 887=1281 C, 388
=1330 A L J 829=1930 Cr, C, 1939,

AJMER COURTS REGULATION (I OF 1877,

[Notc —This Regulation has been repealed by
Ajmer Courts Regulation (IX 1926)
The latter regulation came into force
from January 1, 1927 The former
Regulation however, zhll governs
right of Appeals, References etc for
saits instituted before January 1,
1927 EQ }

~——Scope—Not merely procedural—It
restricts right of appeal

{d) The old Courts Regulation (I of
1877) 1s not merely procedurals Jt not
only confers but also restricts the night
of appeal laid down by the C P C.
(Shanron J.CY Mopu LAL +. Monan
Lay

4717

-—-S S and S 25—Commsssioner conld
define limits of gurisdiction of court

{6) Under S 5 of Regulation 1 of 1877
power to define such jurisdiction was not
specifically reserved to the Chief Commiss-
toner and consequently sections 5 and
25 of that Regulation must be read to
gether and construed in a non-contra:
dictory sense 1f folions therefore that
under section 25 of that Regulation the
Commussioner had power to define the
local limits of junisdiction of the various
Sub Judges and Munsiffs tn the District
and these courts could therefore exercise
junisdiction only within the local limits so
defined, {Jolly J.C) HinDv v. Mott
Lw

4] 6

—~S5 7 and A)mer Courts Regulation
(I\ of 1926)—5 9 —Authorits to eest
Subordinate Judge with jurisdiction
suits excecding Rs. 10,000
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AJMER COURTS REGULATION (I OF

1877), 8 7

A general order, dated lst December
1923 had been issued under S 7 of
Regulation 1 of 1877 investing the Sub
ordipate Judge, Beawar, with powers to
dispose of oniginal swits above the value of
Rs 10 000/

‘The new Regulation contain= no clause
providing that powets existing under the
old regulationshall continue and be deemed
to have been conferred by appropriate
section of the new Regulation. Under the
Regolation the Commssioner or
District Judge has no” authority to 1nvest
a Subordinate Judge with junisdiction in
suits exceeding Rs 10,000 This anthon-
ty can be exercised only by the Chief
Commusstoner wnder S 9 (Westons J. C)
HET RaxM Jetn MAL v. Turst Rau
RaM SwaRuP.

new

1935] 18

S. 15 —Decssion final wnder C.P C
—No sccond appeal

No second appeal will he under S 15
of the Aymer Courts Regulation against a
dec s1on declared by C P. C. to be final
(Baker J C) S\ED AMIR ALI v ABDUL
Az1z
1] 25
——5 15 —Lower Appellate court mods
fied the decrec of the trial court in farour
of the appellant—Bul dectdud the point
rassed 111 Second Appual against the
appllint —Second Appeal lies
The lower appellate court modified the
decree of the trial court 1n favour of the
appetlints but decided the pomnt faised
Second Appeal against the tppellints Held,
the Second Appeallies 64 M. L J. 64
Ref (Morman J.C) Durcin Riwaja
Saintn v GIRDHARL
1836 J, 103,

10

AJMER COURTS REGULATION (I OF
1877), & 15.

S.15  Decree before repeal of Regn

lation {I of 1877)—Sccond app.al lies

under S 15 even after its repeal

Under section 15 of the Ajmer Courts
Regulation {No 1 of 1877) the High
Court had junsdiction to interfere in
Second Appealiwith the findings of fact as
well as findings of law. On January 1,
1927 Regulation 1 of 1877 was repealed
by Regulation IX of 1926 which allous
Second Appeal only on questions of law,

Held, the tight of Appeal an the ments
which had accrued to the applicant before
the repeal of Regulation 1 of 1877 was
not taken "away by the new Regulation,
{Barlec J.C) ABDUL RAHMAN v MsT
SADDI

2] 27

——815,8.16 and S 17— Second Appcal—
Whether concurrent findings of fact or
law are binding

Oxce 1t 15 shown that a second appeal
lies -under S 15 of Regulation 1 of 1877
the High Court 15 seized al<o of all points
on which concurrent findings have been
made the subject of a reference to the
Allahabad H gh Court under S 17 of the
Regulation by any party to the appeal.
Th:s does not apply to concurrent findings
of factas S 15 of the Regulation 1s to be
tead subject to S 16 which males the
decision of the trial court where confirmed
by the apgellate c.urt on a matter of fact
fieal, § A.77 of 71950 Diss  (Norman
JC) BN R.&B BAC.I. Ry, v
StTa Ray Ajobpura PeRrsHAD.

6J.64
Scope~S, 15 and S, 17—y hene
Second Appeal and Reference lie
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AJMER COURTS REGULATION (I OF
1877}, 8 15

A seconl appeal lies only when ‘the
decision of tre orgimal Court has been
modified o1 veversed wn first arpeal
Reference under the Regulttion 1s resirict
ed to points of Jaw upon which the first
appellate co rt bas upheld the dec sion of
the onginal court (Weston J C)} ABDUL
Aziz v Avit L1

1935 ] 102
S 15, S 17and S 32—Provistons for
appeals anl Reforunces are exhaustive—
No Second App allies 1f [irst Applellate
cont dismissel Appeal as tuie barred

The Sections dealing wt h appeals 1nd
References nre exlaustive as regards the
right of appeal  Consequently even when
the First Appeliate Court does not hear
the appeal on ments but dismisses it as
time barred 1ts order amounts to confirm
ing the decree of the onginal Court and
no second appeal Lies (Norman J C)
B B &C I Ry v THEEDwARD MiLLs
Co LTp Brawak

5] 83

~——85 16,5 15 and S 17--Sccond Appeal
 het! ¢ nc rrent finlings of fictor
la. a binting
S¢ urder 5 15above
—=5 17— Scope
A r ference 1s permitted under S 17
when 1 que ton of law or nsage hasviog
the feree of law  or the construction of
amy docume t 1 the 1dm ssibihity of wny
evidence affect ng tl e menits of the crce
anses and 1ot otherwise (Mulery and
Young JJ) Atrcy Rasur AL huanv
Bar histias
*1931] 28
AIR 1934 AH 709=3 AWR 604
=1331 ALL R 845=151 1 C 362

AJMER COURTS REGULATION (I OF
1877), S 17
S 17 —Furst appullate courts con

Sfirms deciston of trial court—No Sceond
Appcal —But Reference

When first appellate court confirms
the lower court s decision there can be no
second appenl but there can be reference,
861 C 676 Foll (Baler] C) MoTi
Lar v Mitsut Buusas halsHA LTD

1) 29
—S 17—Scope

S 17 mentions the construction of
any document and pot of any documenls’
(Mukerss & Young JJ) ALLEY RasuL
ALr hHAN v Bal Kisnan

*1934] 28

=AIR 1934 All 709=3 AWR 604

=1934 All L R 845=1511 C 362

——8 17— Construction of document is
question of law—Inforence fo be dr wn
from a number of documents s question

of fact

‘The question of the constructien of
certain documents 1s a question of Iaw but
the question what legal inference m+ be
drawn from a number of documents 1sa
question of fictand not 1 mere question of
law 1923 P C 187 Fol  (Mukerye ant
Young JJ) ALLLY RASUL ALI Kian v
BaL BISHAN

*1934) 28
=AIR 1934 All 709=3AWR €04

=1934 Al L R 845=151 I C 362

~=—8 17—Re¢firence 1n forma paureris
1s competent

{1) Provisiens for reference under Sect on
17 are pot at 4ll aralogous to the provi
sions of O 46, R 1, C P C  There being
therefore no provision 1n the C P. C for
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AJMER COURTS REGULATION (I OF
1877), 8 17,

su.han application, O 44, R. 1 may be
deemed to cover such an application by
virtae of Section 32 of Ajmer Court’s
Regulation A reference application con

sequently 1o forma paupers 1s t

AJMER LAW DIGEST.

14

AJMER COURTS REGULATION (I OF
18717), 8 17

Com
in

3 4

the
Chief

the , who

swit accordince  with

Ceommissioner s Judgment
The plaintiff preferred an appeal to the

the

(Jolly J C) ABpvL QapEr Kpan v
Asput Raoor Kuax
47 92
——Scove—S 17 and S 15—Wien
Sccon? Appeal and Roference lie
See, under S 15 above
~~—S 17,S 15 and S 32 —Prouisions jor

appeals and Refercnces are exhanstine—
No Second Appeal lies of First Applellate
conrt dismussed Appeal as time barred

See, under S, 15 above,

—8,17, S.16 and S.15—Sccond Appeal —
Whether concurrent findings of fact or
law are binding

See, under = 15 above

S 17,5.18,5 21, 5,36 and S 37—
Reference to Clucf Commussiona by
Commissioner of Appeal  from
Commnutssioners dectee made 1n accor
dance with Chicf Conmmssioners Judg
ment

Ajmer

On an appeal from a decis on
cvil smt of the Assistant Commussioner

ma

Chief Ci from the Commussion-
et's decision. The Chief Commissioner
did not meake any order on the

memorandum of appeal adm ttingit, or
directing that 1t should be reg stered, or
that the respondent <hould be summoned
or that the appellant should 1ppear on a
certain day under S 551 of Act X of 1877
but 1ssued a notice to tle appellants
counsel to appear on a certun day The
appellant’s counsel 1ppered on that day
and the Chief Ccmmissioner intimated
that he was acting under S 551 of
Act X of 1877. The =2ppellant s counsel
then proceeded to address the Chief
Commissioner, and was heard for some
time ~nd then stopped, 1n consequence of
the Ch ef Commussioner resolving to refer
tothe High Court the guestion whether the
appeal from the Commiss oner s decision
lay to him or to Her Majesty in Council
Tbe Chief Commssioner
referred such question to the High Court
Held, by the Full Bench (Spankue, J.
dissentingl, oa a refereiice by the Disiswon
Bench before which the Chief Comm ssior
ers reference came, that such question
in the trial of an appeal ' within the

subsequently

arose

of Aymer to the C. of Aymer,
the latter, feeling doubtful on a question
of the nature <pecified m S 17 of the
Ajmer Courts Regulation (I of 1877),
referred such question, under S 36 of the
Regulition, to the Chief C of

of 5. 21 of the Aymer Courts
Regulation 1 of 157" and was properly
referred to the High Court

He11, by the Dinisior Bench (Spankie,
] and Straight, ] ) that the appeu trom the

Ajymer 1od Mersart The Chief Commis
sioner deait with the ctse as prescribed in
S 37 of the Regulation, and returned 1t to

C s decision lay 1o this part-
cular case, not to the Ctief Comm ssioner,

(Robert
Spinke,

but to Her Majesty 10 Council
Stuart, Kt. C. J, Pearson,
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AJMER COURTS REGULATION (I OF
1877), 8 17.

Oldfield, and Straght JJ) THAKUR Or

Mastpa v THE WIpows ofF THE

THARUR OT NANDWARA
2A 819

—8 18—Thex ord “shall’ 1s manda
tory and not derectory—Conrt has no
discretion to refuse

The word ‘ shall” 1s mandatory. When
a question of the nature spec fisdin 8 17
has been found to exist the District Court
has no discretion to refuse to make the
reference, 77 A 304 Not applicable
(Weston J C) \LE RasuLy Bavr KIsHEN

19351 54
—S8 18 —Seppe

1f the District Judge thinks that he
should mal e a reference, he should state
the facts which he findsas 1 court of
appeal and then should state the guestion
of Jaw that he desires to be decided by the
High Court  (Mukernn and Young JJ)
ALLFs Rastt Att huan v BaL Kisnan

*1934 ] 28

=ATR 1934 All 709=3 AWR €04
=1934 Al L R 845=151 J C 362

——S 18et, seqq — Reference by Com
musstoner of Agmer—Pouers of High
Conrt

Held that where a romnt of law ora
question s to the construction of a
dacument 1s referred to the High Court
by an order purporting to be made under
S 18 of the Ajymer Courts Regulation,

AJMER LAW DIGEST.
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AJMER COURTS REGULATION (I OF
1877), 5 37

which may be soreferred tost (Blar

and Burlapt J] ) Kar1an Mar v Rau

KIsHEN
21 A 163

——S85 21, 17, 18 and 3 and S 37—
Refercnce to Cluef Commtssioner by
Comunusstoner of Aymer—Appeal from
Commissioner s decrec  made i1
cordance with Clief Comnussioner's
sndgment

ac~

See, under S 17 above

—S 23 —Companies Act—Cluef Com
wunssioner 1s High Court

The Chief Commussioner of Aymer and
Merwara 1= the High Court for the purpos
es of the Compames Act for places within
1ts jurisdictionand notthe Allahtbad High
Courte (Mulersr J) KChri PRESs Co
Ltp

A I R 15926 ANl 649
=48 A 709=24A L ] 768

S 25 and S 5—Commissioner conld
define innts of yurisdiction of conrt

Sce urder S 5 above
——532 5 15 and S 17 —Prousions
Sfor appeals and References arc exhaustive~

Mo Seccond Appeal lies of Dirst Applellate
cowrt dismssed Appeal as tume barred

See, under § 15 above

——$5 3537, S21andS 17,5 18—
Refurence to Cluef Commssioner by
Ci er of Apmer—Appeal from

the High Court cannot der whether
the pont referred arses in the case In
which the reference before 1t has been
made of not, but its functions are limited
to pronouccing an opinion on any pornt

Commussioncr s decree made n accord
ance with Chief Commussioncr's yudge

et

Sce, under S 17 above
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AJMER COURTS REGULATION(IX OF 1926)
Printed—qa/

1] 197 8)
——S 6and § 20—Notipcation No 623
C C—Appeal trausferred to Additional
Distrsct Judge— District Judge cannot
pass any orders therein uuless he with
draus that appeal

Once an appeal 1s transferred to the
Additional District Judge he s for pur
poses of tnat appeal constituted the court
of the District Judge The District Judge
ceases as regards that appeal to be the
Court of the Distuct Judge and has no
jurisdiction to piss any orders thereimn,
unless and until he exercises his rowers

AJMER LAW DIGEST.

under § 20 of the Courts Regulation to
withdraw that appeal from the Additional
District Judge {(Norman J C) Favaz
HussAIN v MAHMOOD ALl

611 48
-—S Tand § 25—If jurisdiction of
conrts
linnnt 2t

defined—Comnnissioner  canuot

{a) Where the junsdiction of Sub
Judge and Munsiffs has been defined by
the Chief Comwmissioner under S 7 of
Regulation 1X of 1926 the Comnussioner
has no power to hmit <uch junisdiction
under S 25 of the <ame Regulation
27C 272 Foll  (Joliy J C) Hipu v
MoT1 LaL

4] 69
~——5 9—Authority to iurest Suboris
nate Judges ttth Junishction in smits
exceeding Rs 10 000/

A general order dated 1st December
1923, had been 1ssued under S 7 of
Regulation I of 1877 imvesting the Subtr
ordipate Judge Beawar with powers
to dispose of onginil suits above the
value of Rs 10000/

18
AJMER COURTS REG (1926), 5 20

The new Regulation coatains no cluse
providing that powers existing under the
old regulition shall continue and be deemed
to bwe been conferred by appropriate
section of the new Regulition Under
the new Regulition the Commissioner
or District Judge has no authonty
to invest a Subordimate Judge with
jurisd ction 1n suits exceeding Rs 10 000
This authority can be exercised only by
the under S 9
(Weston J C) Hrr Ranm JETI MAL
Turst Rax Rav Swartt

Chief Commussioner

19355 18

— 8 12—Forum of Appeal ts goveinci
by the subject matter of swit and not
subject matter of appual

Decree was for more than Rs 5 000/
The appeal related only to an amount of
Rs 1,000/ odd

Held, n Aymer the forum of an appeal
1s prescribed by the subject matter of the
sutt and not the subject matter of the

appeal  {Weston J C) GuisuLit
BasTi MaL

*1935 | 42

S 14—Sccond Appeal Sut flcd

before Regulation—Duistrict Juioc lias
no Jurts ictton
(@) The Dstuct Court has po longer
junsdiction  to hear Second  \ppeals
even i cses filel before its comi 1, into
force  All Second Appeals lie to the
Court of the Judicial Commissioner
{olly J C) Aasjup CHRACCHIVAS
S Hua CHaN)
4) 15
—S 20and S 6—Sotefication \o €23
C C—Appcal transferrel to Ad ltional
Dustriet Judge—District Ji foc cannot
piss any orlers tinremn wrless o v uh
draus that appeal
See, under S 6.
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AJMER COURTS REG (1926), § 21
——S5 21 (d)—Lurolment Rules

Sce, Nottfication by Jud €11l Comm s
sioner

1934 7(N S)

Superseded Rules at— 2] 63 (G &)

and 2] 17 (N S)

~—3 24— Land covered by this Regn
lation as wcll as Agmer Alienition
of land Regulation—Sale
prolibted

absolutely

In the cvse of land covered by Ajmer
Courts Reguliton as well as Ajymer
Alienation of land Regulation the sale of
land 1s absolutely prohibited (Weston
J CY\lax bl v GHisa Lao

1936 J 161

~—S 24— And betneen ‘land and
wells s dissunctine—Prolubition applics
toland if there 1s no well tn 1t

The word and n the expression
‘land and wells s disjunctive 1nd the
prolbition applies to and if there 35 no
well imit (Westonr J C) Nax MaL v
Gitisa Lau

1935 1 161

-5 25 and S 7—If jurisit tron of
courts
limst 12

define I—Comi ussroner  canot

See under S 7 abave

AJMER GOVERNMENT WARDS REGU
LATION (I OF 1888)

——S. 20— aure to obtan anthorsty
s fatal—D fect vanot be remored by
st bsequent orler

AJMER LAW DIGEST.
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AJMER GOVERNMENT WARDS REGUV

LATION (I OF 1888)

Falure to cobtain an order of the
Court of \Vards before fihng the smt 1s
a defect which goes to the root of the suit
and cannot be cured by any subcequent
action 16 C 89 Foll (Norman J C)
GorarL CHAND v THE MANAGER,
MEHRUN BALAN ESTATE

5] 97

AJMER LAND AND REVENUE REGULA
TION (Il OF 1877)

——8 T—Applies also to town
(@) Section applies equally to agricul
tural lards ard bwilding sites whether
<ituate 1n avillageor atown  (Jolly JC)
PAHLAD v BaLA PER<HAD
4] 61

—8 T—Occupant of wmmprored
Shamlat—\ot paying rent for long—>No
aduerse possesston

(b) Presumption 1s that 1n occupant
of ummprosed Slamlat land 1s tenant at
will of the proprietory body or Shamlat
and tte nere foct that po rent had been
paid or demar d=d for many years would
not costitute tle possession of the occu
pant adverse to the Shamlat  (Jolls JC)
PanLap v Bara PERSHAD

4] 61

——S 7 and § 54-Occuprer of umm
proved Sha nlat lani—1Is cnant at vl

By v rtue of S 7 every occupier of
unimpro ed Stamlat Jand 1s deemed to be
a tenant 2t will 11 d can be ejected by the
Revepue autlorities under S 84, (Barlee
J CYLinu v UBaLs PERSHAD

2jn
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ATMER LAND AND REVENUE REGULA-
TION (187/),8 9

S 9_Scope—It merely prohibits the

drusion of lrability to pay lani sev nue

beyonl @ defined mumniun but it docs

not profubtt the diviston of ownuishup

beyond that nrnion

The Section does not prohibit the cub
division of ownership beyond 1 defi ed
mimmum shire but 1t merely probibis
the division of hability to pay land reven.e
beyond that mimmum (Norman J C)
BIRDHA v SURAJ MAL

19357 23

——8 9—Cyuil Courts can order part
tion where Revenue conrts cansot

The object of section 9 1s not 1o
provide an anti fragmentation law but to
provide 2 method by which a partition
can be effected by the Revenue anthorities
in certain cases and consequently a Civil
Court can order a partition 1n the cases
where the Revenue authorities cannot do
<o 1 view of Sec 9 {(Wwphy J C,
Lavta  Muwva LAL v Lita SHEO
SHANKRER Lan

2] 45
~—S8 41— Oshigation to pay H wnstl goes
with land

Occupincy nights are transferrable and
the cbhigation to pay hausil 1s an obl ga
tion which goes with the occupancy
(Jolly ] C} BHIAN v S NIsir AHMAD

*4J 4
~— S &l—Usufructuar y mortgagecre ites
¢t proprictory tenaiucy—\atite of pro
prictory rights

(@) A usufructuary mortgige s 1 pait
ing with proprietory rights and creates an
exproprietory tenincy within the meanirg
of S, 41 of the \jmer Land Leieuve
Regutition o 1 C ,0s Foll

AJMER LAW DIGEST.
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ATMER LAND AND REVENUE REGULA-

TION (1877) § 41.

Proprietory rights 1re made up of the
night of possession, the right of enjoyment
and the night of disposation  (Mmphy
J C; Mota v Rav Kisges

1925 8, 49,

—8 N _Usufructuary moitgage—
Parting with proprictary righis—Expio
prictary tenancy, how created=- Tompo
raruy meamng of— 'Continued 11t occu
pation’, ntupictation  of— Absolute
ownership und usufructuary mojtgge
between—Intu pretation of
statutes—Canons of

distinction
Interpretation —
Plain and natural mecaning of words

Per Richards, J —
A mortgagor who creates a usufruc
pirts  with
his proprietary rights 1n the holding with
in the meaning of section 41 of the Aymer
Regulation L1 of 1677

tuary mortgage of his land

Consequently he becomes an expro
prietary tenant 1f he continues 1n occupa
tion of the lands comprised 1 the hilding
wh ch were prior to the mortgage 1o his
own caltivation 7 A 205 Foll 76 1 557
P ot applied

The word ‘ temporarily  in section +1
shows that 1t was 1ntended 10 include
something mcre than an absolute and
complete transfer of all proprietary rights
QOun a proper nterpretation of the section,
i includes the case of a usufructuvary
mortgage

Per har imat Hussain J —

According to the rules of interpreta
tion a court has to look to the plain and
natural meaning f the words employed
and 15 not to be wtluenced by tke consi-
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AJMER LAND AND REVENUE REGULA-
TION (1877), §.41

deration that the interpretation frustrates
the object with which the Lemslature
framed the law,

In interpreting a statute, a Court must
not be swayed by what was understood to
be the law 1n a particular locahity or by a
section of a commumty. 73 W. R, 83,
124 129,144 113,22C 788 23C.563
Ref,

Canons of inlerpretation of statules
discussed.

In a usufructuary mortgage, the
transfer of full ownership temporanly
does pot take place  The term “tempora-
rily" in section 41 of the Ajmer Regula-
tion 11 of 1877 does not justify thein-
ference that a usufructuary mortgage
pisses the full ownership for a time and
thus creates an ex-proprietary tepancy.
An owuer of a holdieg who has” made an
ex-proprietary mecrtgage of his holding
has not thereby lost or parted with his
proprietary night etther temporanly or
permanently, and he does not consequent-
1y, becoms an ex proprietary tenant of his
Aind Ahasht in the holdwnge 7 A. 555
Not foll 70 A 337, Foll 26 4 78,
DAL J a0 o1 A 365 7C 82, Rel

The words ‘"continued 1n possession”
n section 41, means lawfully continued 1o
occupition and therefore, 1f thz transferor,
smspute of a covenaat to put the transferee
1 possessionof s Alind hasht continues
to hold on
be deemded

s Xind Rasht he cannot
to  continue 1n  possest

sion within the meamng of section
41, nud capnot acqure the rights of
nn ex-proprietary tenant.  Section 41

has no application to such a case.

AJMER LAV DIGEST.
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AJMER LAND AND REVENUE REGULA-
TION (1877), 8, 67.

Distinction  between  usufructuary
mortgage and transfer of absolute owner-
ship discussed. (Richards and Karamat
Hussain JJ,) S NEAMICHAND v. GANESH.

7A.LJ 3710=51,C.503.

S.42 and S, 47—Jagirdar cannot
ordinaridy enhance hansil

A Jagirdar 15 not ordinarily entitled to
enhance the hansil on any occupancy
tenure so long as land Revenue settlement
lasts except as permitted by SS. 42-47 of
the Land Revenue Regulation. (Jolly
J-C) BHIAN v. S NISAR AIMAD.

*4 1.4,

——S,54and S 7.—Scope

See, under S. 7.

S. 65 (3) and 5. 68—Settlement re-
cords are 1 o evidence as regards division
of property

A statement in the settlement records
that each party holds a share 1n each umt
s not any eviderce that the shares are
not divided and separately owned as

dtoatenancyin (Norman
J C) BILDHA v. SURAJMAL

1936]. 23

«—S 67—Dlantsf’s remedy by cxecu-
tion proceedimg ond not stust when defen-
| dant tn possession,

Plamtff's remedy 1s under §. 47 of
the Code of Civi! Procedure and not by
suit 3f defendant obtains actual possession,
however wrongful, of the land i1n suit.
(Wesfon J. C.) ADDUL RIHMAN v.
RastL Bey
l 1035 J. 82
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AJMER LAND AND REVENUE REGULA
TION (1877, 8 68

-3 68—Rerenue and settlement entr
1s regarding  titlo—Piesumed 1o be

correct

(1) Though it has been repeatedly held
by the Courts that entries in revet ue and
settlement records are not 1o themselies
proof of title, yet n this District the rule
1s otherwise, because by section 68 of
Regulation 11 of 1877 such entries are to
be presumed to be correct until the contrary
is proved (Broomficld J C) Guisa LaL
ve Sujan Man

5)21

S 68 and S 65 (3)—Scttlement re
cords are 1o evidence as regards drvision

of property

See, under S 65 (3},
—5 107, Scope

There 15 no specific provision in S 107
for the trial and disposal of rent suits by
Revenue Officers  Sec 107 (b) does not
empower tte law general to invest a
Reverue Officer with powers to try suts
of to set up 1 special court of any partt
cular sort of smts There 1s no such
court as a rent court The Naib 1ehsildar
tries rent suits becnuse he 182 Munsiff
(Barlece J] C) Lapu Bars PERSHAD

2] 23

AJMER LAND AND REVENUE RULES
(1895 )

R 18 (e)—Scope—Chalt la d not
crltivated sn any 3car—1It docs not cease
to be so

AJMER LAW DIGEST
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AJMER LAND AND REVENUE RULES,
(1895)

The rule apples when the character
of thelaid has been permanently changed
Chaliz land  that 15 land 1ngated by a
well does not cease to be chialz because
m any particular year it 1s unonecessary to
use the water  (Norman J C)
GIRDHARI v DURG4H hawaja SAHIB

1936 128

well

AIMER LAWS REGULATION (III OF
1877)

1 Pr-emption (SS 6 15)
2 Damdupat (S 33)
1 Pre-emption

——Pnnaples—Principles laid doen 1
16 A 341 to be follov.ed

Where a nght of preemption 1s
claimed under the statute law of Ajmer
Merwara the principles laid down 1n
I LR 16 A 34+ should be folloned
(Piggott and Walsh JJ) RaM Suru v
MRrs O NEAL

TLR 44A 239 AIR 1922 AN
46=20ALJ 59=65IC 103

——Scope—The Lar tn Aypmer same as
w ondh

The Law of pre emption obtaming 10
Ajmer Merwara appears to be the same
as that in force \n Oudb (Chief Commnns
stoner) RaM SURH « Mgs L E O nEaL

ILR MA 239=A1R 1822 Al
46=20A L J 59=651 C 103

Scope—Greater utiliy—N\o ground
Jor preference

b .
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AJMER LAWS REG (1877) § 6

(d) Grez er utihty 1s no ground for
pre emption unless a cusfom to the con
trary 1s established  (Jolly J C) Masjp
CHIRAGCHIV AN v S Hixs Cuanp

471 15

—~—S 6 and § 9—Pse emption—Right
of mty arise even where there 1s no
sal. deed according to T P Act

Land w1ssold in Ajmer  but in order
to defeat 1 poss hle claim for pre empt on
no sale deed was execuled as required by
Sect on >+ of Transfer Properly Act

In 10l other respects the sale was

complete

Held that 2 tight of pre emptionarose
Held where a right of pre emption
1scln med under the Statute law of Ajmer
Merwara the prmciples lad down in
Allthabad ruling 1n 76 Al 341 should be
Jollowed1  {Piggot € Walsh JJ)} Raum
Sthi v LE ONEAL

also

A TR 1922 AN 45=I L R 44 A 239
=20ALJ 59=651 C 103=LR 3A 45

——S T—Tust sscharacter of commusity

Pres e aption for benfit of tillage com

frunfies Revenue records not necessarly
sttlence of character of arca

The te t 10 section 7 of the Regulation
18 tl e character of the community tad the
presumpt on has cvidently been enacted
for tte be efit of village commumties

Resvenue records are compiled for
purposes of t1xat onand are not neces<arily
eviderce of rerl character of an aren
(Murphy J C) First Lansinvt GINSING
Factory v Q Hurtos

311

AJMER LAW DIGEST.
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AJMER LAWS REG (1877), 8,8

—S8 B-~Express sssuc necessary—DBur
den on Plawntiff—presumplion only 1f
property in village

In the cases falling under S 8 of the
Ajymer Laws Regulation 111 of 1877 there
ought to be 1n express 1ssue 15 to whether
the rght of pre emption evists and the
b1 den of proving must be on the plamuff
If the property b~ admittedly in a villnge
then and then cnly th.re arises the
presumption as o the existence of tie
nght under S 7 (Broomfidt J C)
Mapno LAt s M Bivopy Lar

3] 4

——3, & —Onus of proving custom on

plansff

(1) The burden of proving a custem of
pre emption 1n the Sub division 1n which
the property 1s situate lies upon the plamn
wff 24 ML J 23Foll (Jolty J C)
Qapir Buy v harivy Buy

4] 81

——S B—Burden of Proof on Platnhiff

The nght of pre emption stall not be
presumed 11 any to\n or anv sub division
thereof and the burden siall I~ on the
pluntff to prove that the right of pre
emption as claimed by the platotd exists
1n the sub division n which the property
10 dspute 15 suuated Mo court cn
place the burden of praof where it does

not lte  {(Wurphy J C)S han Man
Lobua v Tiux  huarrs Housine
Socirty LTp

3] 2

S B—Single tnstance ot sufficient

{4) \ sngle instance of pre emption
even n conmunction with sunplementary
evidet ce afforded by instinces from other
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AJMER LAWS REG, (1877) s 8

Mohallas 1sinsufficient to prove the exis
tence of a cuslom 4 \ohalla  (Joils
J C) Qiput Buy v hariv Bes

4y
~—S5 8—Vohalla ts a umt

2 AN ballh an Ajmer ts a unst for
the puposes of S 8 of Regulat on No 111
of 1877. (Jolly J C) Qapar Bun v
kit Buy

47 81

S 8—Custom in one ohalla does
1ot p ove custon i another

(3) Evidence of a custom of pre
emption 1n one Mohalla 1s not - st ficient
proof of the existence of a similar custom
1n other Mohalla 70PR 1899 G71C
953 and 1929 Lah 336 Foll (Jolly J C)
Q4apAR Bty v harmv By

4] 81

—S 8—Rival clasmants—Priortty of
{cree or large extent of vicinage giies
nop et tce—Determination by lots

In the cise of nval clumants for
nre emption the mere fact that the decree
10 {vvour of one 1s of a prior date gives him
no prefererce over the other Norntie
absence of 1 custom s the larger evtent of
v ¢ nage a criterion for the determination
ot tre question of prionity  In such cases
the most satisfactory way of deciding the
r1val claims ts to cast lots on the Analosy
of S 9 of the \jmer (Pre emption) Laws
Regulation  (Jolty J C) Mispb Cuu
AGCHI AN v 5 Hira Cuanp

4] 61

——S 8—\ictnage gires right to pre
empt anly i tox ns

AJMER LAW DIGEST.
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AJMER LAWS REG. (1877) § 33.

It 1s only 1n towns (hat vicinage gives

a nght to preempt (Norman J C)
Aziz UpDIN v \ADHO Rav

1936 J 149

—5 9
Sce Urder 5§ 6 and 8

— =5 13 (e)—Actual price ascertained
—Fuding on narket price not necessary

The marlet price 1s obviously only
necessary when the a tual price paid has
not been ascertamed (Unrphy J C)
BHAGIRAT v NATHMAL

3] 15

2 Damdupat
—§ 33—Dam iupat

Iuterest decreed by a Civil Court may
not exceed the amount of the principal
sum of money recetved by the defendant
(Norman J C) Ravt CHANDRA v RaDHA
Kisuaw

1934 ) %0

——5 33—Rul. of Dumdupat—Apphes
is payible by def nlant
totlie plunhft aul not to a rude 1pton
suif

when money

The rule of damdupat in Aymer only
1pplies when money 1s payable by the
deferdait to the plantiff and not toa
redeqirt on su tin which money 1s pay
able by the pluntff to the defendant
204 o + Foll (Norman J C) BaLt
Rav v Maoay Lavu

*1936 ] 217

——8 33— Vortgage—Suut
fion—Application of 11,
fupur

for refemp

rule ot dam
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ATMER LAWS REG (1877) § 33
Held that the rule lnd down by
section 33 of Regulation III of 1877
appl es only to casesmn which money 1<
piyable by the defendant to the plaintiff
and 1s not applicable to a sust for redemp
t or of a mortgage (hnox & Atknan J J)
NFut CHAND v RADHA BaLLanu
25 A 354

AJMER MUNICIPALITIES REGULATION
(1877
(N B This Regulation has been repealed)

S 85- Wumaipality not entitied to
take any subsequent action after failing
to tale action nder S 8, (2) within one
mos th of notice of re erection of burlding

{@) v person gave the Mumeipal
Committee of \jmer notice 1n wniting of
his intention to re erect 1 certun building
within the 1mits of the Munieipahty
Nostep was tilen by the Mumcipahty
within one month of the nolice nnder
section 8> (2) of the Ajmer Mernart
M inic pal Regulation

Hel't that the Committee had no
authority to tane 1ny “ction subsequenth
under that <ection (Chumscr & Pigrott
JJ) Nusictiar COMMITTFE OF AJMIR
v RIAVATULLAN

TLR37TA 220=13A L} 291
~281 C 143=A I R 1915 All 10

—=S 141 717 docs not bar uut for
ot 1apes for tort by Mumicipality

141 of the Ajmer Merwarn
Huibeigad Repulation does not bar a suit
f + damages in the Ciul Court by =a
farh it wreige } by an illegal action of the

tectiin

AJMER LAWS DIGEST
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ATMER MUNICIPALITIES REGULATION
(IV OF 1877}, 5 85

Munieipal  Commuttee {Chamter and
Piggott, JJ) Musicniar COMMITTEE
OF AJMER v KIraraTurnan

TLR37A220=13ALJ2%
—281 C 143=A I R 1915 All 10

ATMER MUNICIPALITIES REGULATION
(VI OF 1925)

——S 3(1)—Thurd storey constructior
1s a new bl frug an i not reparrs

‘The third storey construction i1s 2 new
build ng and not repairs  (Vorman J C)
BENT GoPAL v MUNICIPAL COMMITTEE
AJNIFP

1936 ] 165
—S 109, S 110 and S 219—Alagrst
rates can questron legality but not
reasonadlencss of orders passed by the
Vumerpalily

When the law gives poners to a
Commuttee 1t 15 not for the \agistrate
virtually to take way those powers by
arrogating to himself the function of
deciding  whether thev were reasonably
eaeraised It 1s however open to the
Aagistrate to question the legality of the

order  fo A 44 Foll ! (\orman]J C)
Musntcirat. COMMITTEI AJMER Vv
Raartrran

1934 4

——5 110 and 220—\o Citdl surt lies to
control \umcipal descretron

Suit to restra n the Mun cipality from
demolistung  plintff s latnines  FHell
when the Jan  confers a discretion on the
Munmcipalhity, Civil Courts eannot control
the exercise of that discretion 22 13 250
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ATMER MUNICIPALITIES REGULATION
(VI OF 1925),5 194

1927 All 432 Foll 79 B, 212,53 A, 500,
1927 Lah 774, 1934 A 8. L,J.4 Ref
(Norman J. C) PAHLAD v« THE MuNIC]
PAL COMMITTEE, AJMER.

19367 177

S 134 (1), S 198, S, 220 and S, 225 -
Crurl conrt has no jurisdiction to guestion
notice under 8. 200

The appellant applied to the Municipa-
hty under S 194 {1) for permussion to re
construct Without waiting for permission
be reconstructed Subsequently, within
the one month requred by S 198 the
Muynicipality refused permissionand served
a notice, under S 220, on the appellant
to demolish the construcion  The
appellant filed the swit for an injunction
on the Mumeipality not to demolish the
construction

Held, S, 225 of the Ajmer Mumcipal
Regulation bars the jurisdiction of the
civil court to grant the relief of injunction
(Normar J C) Harl Das v MuNICIPAL
COMMITTEE, AJMER.

1934 61,

——S5. 198 (Explanation}—Scotc

Mumicipality can refuse permission
where there 15 a dispute about title  Ihe
party asking pernussion must, 1f per
mission 1s refused on the ground of want
of title, go to the c1vil court for a declara-
tion of title, Until the civil court has
found 1n favour of the party, the refusal
of the Municipality 1s final.  (Vorman
J.C-) HARI Das v, Muateirat Covnt
T1CE, AJMPR.

19341 61

AJMER LAW DIGEST.
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AJMER MUNICIPALITIES REGULATION
(VI OF 1925), § 220.

S. 200—Scope—Sectron applies when
sanction vequired by S 194 has cither
not becit asked for or has beun vefused

“Sanction 1S 200 (d) has the same
meamng as ‘sanction’ 'S 200 (aY, ¢ ¢
required by S 194 ().
Section only applies when the sanction
required by Section 194 has either not
been asked for or has been refuced.
(Vorman J C} SUA LAL v MunICIPAL
COMMITTEE, BEAWAR

a ‘“sanction

1936 J 145
5 200, S 194(1), S 198 and S.225 -

Crvil courtlias 1o jurisdection to question
notiee under S 200

See, under 5 194
~—S 200and 8 220—Order under S 200

cannot be questioned in Civil Cotert eren
of it 15 tlegal

The cnly remedy against an illegal
order 15 an appeal to the Commissioner
a Civil Suit 1s barred. (Norman J C.)
BeN1 GoraLl v MuUsICIPaL COMMITTEE,
AJMER.

1936 1, 165.

——5.219,5 110 and § 109 Vagistrates
can question legality but not reason bl
1ess of ovdirs passed by the Unnicipality

Sie, under S 109 above

-—S8. 20—\otice consequintal on
plarntitt s fanre to comply with logal
order wntder 8. 220~Its Logality cannot
be tmpoached .

The notice under Section 220 15 merely
consequential on plantfis faling 10
comply with the order under Section 200 ;
and granted the legality of the latter order,

-
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AIMER MUNICIPALITIES REGULATION
{VI OF 1925), § 220

its legality cannot be impeached. (Norman

J-C) Bent Gorar v MunICHEL

COMMITTEF AJMLAL
1936 3. 165

S 220 and 110—o Ciedl sint lies to
control Mumcipal discretion

See
——S5 225 S 194(1)S 198 and S 200—

Co teourt tas iu jinisdiciion {o question
)

under 5 110 above

notrce widar S,

Sew, under 5 194 1bore
—5 225 and § 200—Order  under
& 200 cannot be questroncd i Crndl

Conrt ceen if st as dlegal

Sce under S 200 above

—~—S 233_Notice necessary for surt—
Applics to tort and contractual obliga
trons

Notice 1s 4 necessary prelimunary to a
suit, aguast the Commuttee for the reco
very of rent  Acts or ilegal omissions n
this section tnclude bath cases of tort and
contractual obligations Acts include illegal
omussions o/ B3 72, P C.Foll  (jouy
JeU) Musienaw COMMITTEE, AJMLL
s Bay Presian

*41.5

—5 24—Runt 15 not rcoverable b3
Stntn ary process

Rent 1« oot money payable under the
Regulation or bye law 1t 15 not Tecaver
able bv summiry process under the
Section, 1727 Lahor. 161 Foll (Norman
J. €)Y Musiarwe Cowvurn L, AJvER
1« MANAGET, Vann & Co

19357 7.

AJMER LAW DIGEST.

6

AJMER MUNICIPALITIES REGULATION
(VI OF 1925)—(Concluded).

——3. 234 _Nagistrate can  deade
whiether ‘conditions’ are fulfilled—Hecan
go wuto question of Linutation—H, can
not consider whether the tax 1s duc

A Magistrate acting under Section 234
has junsdiction to dectde whether the
conditions under which the Mumcipahity
can re<ort to hum are fulfilled or not Lut
he cannot go into the question whether
the tax 1s due or ot. Heis entitled to
go Into the question of Limitation, I
297 Foll, (Norman J C.) CrOWN ¥
AMpa LaL

5]%

5 245 (&) ()—Does not authonse
the fixing of rent

The section does not authorse the fif
1ng of reat. (Norman J C) MUNICIPAL
COMMITTEE, AJMER 1, MAVAGER Vahit
& Co.

1936).7.

AJMER REGULATIONS :

—Vol 11—(H toL)— Wanag.7rcs" nﬁj"::
Hasi beyond Jus life tme Jor jshthe
tion

partial rem!
me fora
123 Not
A IAND

The Manager can grabt
ssion of Hasil beyond s life
good considsration, 1922 P, G
applicable (\orman J C} SLRY
v- Savror Ciavp

19341.77

2ant

Vol 11— (H to L)—Sarad No
No 11~Diwan of Durgah 1s Jog!
Not an Istemrardar

rdar—



37

ATHMER REGULATIONS —(Contd.)

() The Dewan of the Dargahas not
an ‘Istimarardar but a Jagirdar <nd the
mquiry by the Commussioner about succe
ssion to this Jagir was in his character as
a Revenue Officer (Murphy J C) Kazl
SYED SHAHEBLDDIN v SyEDALA RasooL

1925 S .6

AJMER RURAL BOARDS REGULATION
(VI OF 1886)

——S8., 2—Local iate~—Jasirdar cannot
lovy frony lus tenants

Regulation provides for the levy of
local rate by Government from all lind
holders but it does not previde for the
levy of local rate by land holders from
their tenants  {Vorman J. C) DURGAR
hHawaja SAHIB v GIRDHARI

1936] 108

ALLAHABAD HIGH COURT

-Coutrts at Agmer arc not subos 1 nate
to Allahabad High Court except 11 tio
contparatively rarc 1iatte s

(a) Broadly speahing the Courts at
Ajmer are not subordinate to the High
Court of Allahabad except 1n two comp
ratively rare matters  {Boias and Risch
JJY} IN THE MATTER OF A VAR o1
BEAWAR

A TR 1930 All 837 =128 I C, 388
=1930 A L J 829=1930 Cr C 1239,

AJMER LAW DIGEST.
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APPEAL

Also see C,P C—S 96 and S 100
and 0 41—043
Ajmer Courts Regulation {I of
1877}—8S 15-17
\jmer Courts Regulation {IX
of 1926)—-8S 12—14

Alteration 1n Law

Sc7, Practice—New Law

Competency —S: ccessrul defend 1t
can appeal if decrce negatives a right
clamrred by lim

{(a} A defendant hisa right of appeal
even when the decree 1s not on the face
of 1t against hum af 1t tmpliedly negatives
arnght claimed by h m against the plain
tff or the other defendants 274 777
and JC W N L8+ Rel (Broomficld JC)
MsT ha)tv Na\vE huan

3) 64

——Competency—Not competent on a
potut © 1ech will not be 1¢s judicata

An appenl 1s uot admissible on a point
which would not operate as res judicata

5J 106

Court Fees—Dcficiunt—Suicral 1o
licfs but not separ itely o dluc 1—Appedl 1t
Co ert will not lrear Suo motu

Vhere the relefs are <everal and are
not separately valued 1t 1s ot possible for
a Court of Appeal to hear the appeal up to
the value of the Court fee paid within
Limitition suo motu witheut an applica
tion 10 amend the memorandum of appeal
1931 Lal: 237 Doubted (\orman j C)
MD HAsMAT ULrLAH v BasTi Biny

6) 27
———Court Fees—Deficient—Conrt
bound to allow time

wot
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APPEAL —(Contd)

{a) It1s not obhigatory upon a Court
to allow time to remely a defictency 1n
Court fee in the case of 1 memo of appeal
The concession allowedby S 149 CPC
cannot be claimed 1sof nght 38 B 47
Diss 0 A 930 Foll (Joliy J C) Suja
Nasp v Mooy Ciianp

4) 27

—Court Fees— Pa: 1 after Liputation
Proper time for raising plea thet appeal
barrel by timc

Sce Practice—Procedure,

-—Executton—\ot necessary to file

Jormal decree

An order 1nan execution Aapplication
1s 1n 1tself a decree within the meamng of
S 2(2) of the C P C and consequently
1t 15 nol necessary to file 1+ copy of a
format decree even if drawn up with the
Memo of appeal (Norman ] C) MstT
Gorl v JLGAL KISHORE.

81341

—Limitation’—clianged durtng sutt—
New Law governs appeal

Sec Practice—New Law
——New Law

Sce, Practice—New Law
- —Party—\ccessary—Loter Court
Sithang that pl uniiff has no ntle agasnst

some defendants —They are y
parlies

Suit for redemption  Defendants No 2
and 3 the plea that plunufls
snterest had passed to them by adierse

raised

AJMER LAW DIGEST.
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APPEAL —(Concluded )

Held, the appeal must fail, since 1f allowed
1t would result in two inconsistent decrees,
(Norman ] C) “MoHAMMAD Jan v
MasuMan Bipt

19365 122

~—Pnrivy Council—/; capstal sentence

See Privy Council—Appeal
——Reght to—Is a vested right

A night of appeal 15 a vested right
which 1wheres in a party from the com
mencement of the action in the court of first
wnstance 1928 Lak 627, SO AN, 965,
13C 1 8% 1927 Mad 977 10 B L R
330 1930 All 225, 38 Uad 101 Foll
(Shannon J C) Mobu Lar v MasaN
Lau

4]

——Scope~Is conhinuasnce of st
() An appeal 1sa mere continuance
of the original proceeding 1mtiated by the
filing of the plant, 1929 A, 756 Foll
{(Shaunon J C) dobu LaL v Mouan
L
41 T
——3Second Appeal
Also sce Ajmer Coutts Regulation
(1of 1877)—S 15
Ajmer Courts Regulation
(I\ of 1926)—S 14
Second Appesl—0uly when nght
conforre I by statute

{e) The right of second appeal 1s not 1
natural or a birth right of & party, sucha
pight must be conferted by a statute
{(Shnnon J €) Mobt Lat v, Mouas

possession and go he could not redeem Lat. 417
Lower Courts accepted the plea and dis ‘
meted the emt  Pluntff apreated buy | Vel Doubtful

dd pot jon Defendants No 2 and 3 Se¢e, Practice—Procedure
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APPELLATE COURT
AlsoSee CP C -0 7 R 8

Appellate Court—Aof boun{ to hear
sua motu Appeal up to thevalue on wluch
court fees pul

An appellate court 1s not bound suo
motu to hear an appeal upto the value on
If1t1s for
the parties to put their case before the
court and 1t 1s not open tca party who
faled to clum a relief to say that 1t was
the courts busness togneit to him
without being asked to doso 7937 Lah

which the court fees 1s paid

237Dy {(NorranJ C) B BACI
Ry Co + EpwarDp Mirrs Co LTD
BEAWAR.

6J 53
ARBITRATION

Also sece C P C—5 115
C P C—Sch II

1 AWARD
2 REFERENCE

1) Award

Award—Partly bad partly gool—
Ter s separable—Gool terns abar to
sutt

An tward though partly unenforceable
nay 1s regards other terms which Are
sepirable operate s bar 71927 C 233
I8C 41t 6 1 206 1925 Pat 470 Not
foll (\owan J C) Aupa LaL
Har1 SHANTER

19347 81

—Award—Bars suit

Award s 1 bar to a swit on any matter
dealt with by the award this doctrine 1s

AJMER LAW DIGEST
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ARBITRATION—{Conclud.d)

not statutory but 1s common liw doctrine,

77 C 286and 718 C 114 Foll (Norman

J €C) Aupa Lat v HARI SHANKER
19347 81

Award—Portion of av ard bad—
The remander « tll be mamtamed

When separable portion of an award 1s
bad the remainder of the award f good
will be mantamned 23 L C 62, Foll
(Barlee JC) NATHAN v MST AMIRAN

2735

Award-—Revision Iis n suitable
cases

A revision application would lie to the
High Court 1f the court proceeds 1n such a
manner so as to come within the ambit of
section 115C P C (Joll3 J C)
CHAGAN MAL v NAND MaL

*3J]1

{2) Reference,

——Reference—Pundency of suit which
ts < tthdrawn no bar to

The p ndency of a2 smt which 1s with
drawn does not make a reference illegal in
consequence 49 Cal 608 Referred
(Norman J C) AMBA LaL v Hagrr
SHAVKRER

1934 81

ARYS ACT (XX OF 1878
‘ ——8 16 —Rules for deposit of Arms

See ot fication by C C
| 1936] 22 (N S)
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APPEAL —(Contd.)

(a) Itss not obligatory upon a Court
to allow time toremely a deficiency in
Coart fee in the case of a memo. of appeal.
The concession allowed by S 149 C.P C,
cannot be claimed asof nght 38 B 47
Diss ;0 A 9%0 Foll (Jolly J C.) Sujs
Nasp v Moot Cus\p.

4] 21

-—Court Fees— Pard after Lim:tation
Propcr trmc for raising plea thet appeal
barre ! by tine

Sce, Prictice—Procedure,

-—Execution—Not necessary to file

Jormal decree
An order 1nan execution application
15 1n 1tself a decree within the meaning of
S 2(2) of the C P.C.and consequently
1t 1s nol necessary to file a copy of a
formal decree, even if drawn up, with the
Memo of appeal. (Norman J C) NsT
GoPl v JUGAL KISHORE,
*sJaam
—'Limitation"—chianged durtng sust—
New Law governs appeal

See, Practice—Newn Law,
New Law

See, Practice—New Law,

- —Party—Necessary—Louer Court
Sinding that plaintsff has no title against
some defendants—They are necessary
parties:

Suit for redemption. Defendants No 2
and 3 rused the plea that plunuffs
interest had passed to them by adiverse
possession and 50 he could not redsem,
Lower Courts accepted the plea and dis.
mistad the suit Plantff appealed but
did pot join Defendants No 2 and 3,

AJMER LAW DIGEST.

40

APPEAL—(Concluded.)

Held, the appeal must fai, sincef allowed
1t would result in twoinconsistent decrees,
(Norman J. C) MOHAMMAD JAN v.
Masuvaxn Binr

1936 J. 122,
~—Privy Council—[n caprtal sentgnce :

See, Privy Council—Appeal
——Right to—/s g vested right:

A night of appeal 15 a vested right
which inheres in a party from the com
mencement of the action 1n the conrt of first
instance 1928 Lah 627, 50 All, 965,
13 Cul 8%, 1927 Mad. 977, 10 B L. R.
330,1930 All, 225, 38 Mad 101 Foll
(Shannon J C.} Mobu LAL v. Ma#aN
LAL.

4].%

~——Bcope~~Is continnance of st
(1) An appeal 1sa mere coutinuance
of the oniginal proceeding imbiated by the
filing of the plamnt, 1929 Al 756 Foll,
(Shannon J C) Mopu LaL v- Mouan
L
4).7
——3econd Appeal.
Also sce, Aymer Courts Regulation
(1 of 18775 15.
Aymer Courts Regulation
{IX of 1926)—S. 14.
Second Appeal—Only when right
conferred by statute*

{c) The right of second appeal 1s not &
naturat or a birth-right of a party, sucha
right must be conferred by a statute.
(Shannon J,C} Mobu Lat v, Monan
Lat.

411
wenValuation—Doubtful,

See, Practice —Procedure,
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APPELLATE COURT.
Also See, C P,C.-O 7, R. 8,

Appellate Court—~No# bound to hear
stio protn Appeal up to the value on wluch
cotrf fees parl

An appellate court 1s not bound suo
motu to hear an appeal upto the value oo
which the court fees1s pad. If it1s for
the parties to put thetr case before the
court and 1t 1s not open to a party who
failed to claim a relief to say thatit was
the courts business togneit to him
without being asked to do so, 7937 Lal
237 Diss, (Norman J.C) B B &C L.
Riy. Co. v. EDwaRD MirLs Co. LTb,
BEAWAR,

6] 53

ARBITRATION

Also see, C.P C—S. 115.
C. P. C.—5ch. II.

1. AWARD.

2 REFERENCE,

(1) Award

——Award—Partly bad, partly good—
Terms separatle—Good terns abar to
st

An award though partly unenforcenble,
may as regards other terms which are
separable, operate as a bar, 792/ C 253
I18C 411 36 A 336,1923 Pat 470 Not
foll  (Norman J C} AuBA LAL
Hawl SHANKER, )
19343 81 |

~-—Award—Bars st ‘

Award s a bar to a suit on any matter \
dealt with by the award this doctrine 1s

AJMER LAV DIGEST.
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ARBITRATION—(Concluded).

not statutory but ts common law doctrine,

17 C. 386 and 18 C. 114 Foll. (Norman

J C) Awupa Lar v Hikl SHANRER
19347 81,

——Award—Portron of avard bad—
The remainder will be mamtamned .

Vhen separable portion of an award 1s
bad, the remainder of the award, 1f good,
will be mamtained, 23 L. C 625 Foll,
(Barlee J C.} NATHAN v MST. AMIRAN.

2].35.

Award—Rcuuston s n surtable
cases

A revision application would hie to the
High Court if the court proceeds 1n such a
mannet 50 as to come withu the ambt of
section 115 C. P C. (Jolly J. C.}
CHAGAN MAL v Nasp MaL,

311,

(2) Reference.

Reference—DPendency of suit which
s wathdrawen no bar fo

The p.ndency of a smit which 1s with-
drawn does not make a reference illegal 1n
consequence, 19 Cal 603 Referred.
{Norman J. C}  Aupy Lat v. Hagp
SHANRER.

1934 ). 81,

ARMS ACT (XI OF 1878,
——S5 16 —Rules for deposis of Arme

See, Notficatten by C. C.

"1 2ms)
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ATTESTATION

——No inference of Inowledge of con
tents—DBut
T nowludge

wrcumstances mav - shou

(3) The 1ttestation of 1 deed by itself
do-s nct estop a p rson from denying any
thing except thit he witgesced the execu
tior of tte de=d Ilnowntedge of the con
tents ought not to be infe rel from the
mere fact of attestition 7927 Cal 933,
G651 C 9,7 Rel  But the attestation
may t1l e place under circumstainces which
would «iow that the witness did m fact
k ow the ontents of the deed 197 C
25 01 C 17 L0 1 C 271 Rel
(Shatior JC) AlDLL Basunt v MsT,
Prsvnran

5736

BAR COUNCIL ACT (XXXVIII OF 1926)
—5 9, R 1, Proviso (a)—Scope

(¢) Tie clwse practised 1n one or
more of the Courts of the Court subord
nte to the \llhiwba! Hgh Court as
used 10 the rules framed uadec S 9 means
' Pracused in one of th Courtsin this
prostnce © (Boys & Assch, JJ) In aur
MATTFR O1 A VARIT OF HI awAR

A 1 R 1930 ALL. 887

=1281 C,288=1930 A L J 829
=1930 Cr C 1239,

BEWAMI

~——Onus of proof —On person alleging
ouneralup

\JMER LAW DIGEST

44

BENAMI—(Concluded)

(1) (a) A person who alleges that pro
perty conieyed to another belongs to him
must prove s allegation and prove it
beyond rensonable doubt 691 C 67 1nd
7926 P € 77 Rel (Shauuon ] C)
AnniL BastiR v MsT Bisvirrau Bint

57J 36

Source of money—is mportant
Sactor though not conclusite

(1)) The souce of the purchase
mone} is Animpertaant criferton though 1t
1s not conclusive when there were other
1 cumstances shonwing that the purchaser
intended the property to belong to the
per<on 10 whose favour the sale deed was
executed 792, All 59 Rel (Shaunon J C)
ABDUL BasHIR v MsT Bisui Lan Bipt

5] 36

BOND

Consideration for a bond uas past
debt— Presumption that *past debt was
not tume barrud

W here the consideration for the bond
s past @ btit 1s a proper presumphion
agaiast the executant that the debt for
which the bond was taken was ot hime
barred  (NormanJ C) CHANDAN Mat

v JrTHa
1934 68

Bond evecuted by guardian of a
minor—Consideration past debt of the
punor s father—Croditor must  prove
that conuderation 1 as good

\Vhen n bond s executed by the
ratural guard an of 1 minor and the con

sideration for 1t 15 past debts due by the
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BOND —(Contd )

minot’s father the creditor must prove
affirmatively that the consideration for the
bond was good thatis to sty that the
debts 1n heu of which it wis executed
were not tune barred (Noriin J C)
CHANDAN Mar v JETHA

1934) 68

BURDEN OF PROOF

Sec (1) *Lusdinee Act—SS 100110, |

(2) Under the substantive heading ’

of the subject whose burden
of proof 1s sought to be con
sulted ¢ ¢ ‘Rath ay Act—
S 72° Hiodu Law—Alena
tion—Legal necessity’ Benn
m’ ete

(3) Crimunal
proof

Trial—Burden of

CANTONMENT ACT (I OF 1924)

S 280 —(Cantonment Land Adm:
nistration Rules— 1 13) — Title on land
cannot be conforred by condonation

Tule on land canot be conferred by
wondonation  The directions of the
Government of Indin contained 1o their
letter 1s not law but executive instructions
to the Cantonment authority not to tahe
legal action agamst encroichments on
Cantonments land in certain cases A
C ! of d
confers no legal title (Norman J C)
NanGav Ay

1936 ) 44

AJMER LA\ DIGEST
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CAUSE OF ACTION
Test of distinction
When a fiscal distinction 15 made
between two causes of action 1t1s not

these are two
{(Weston J C)

mnproper to hold that

distinct causes of action

UMRAO v \AHADFVI
1936} 4

CESSES

Colonel Divon's Robkar dated the
13th  December 1504 Effect of—To
whom applics

Colonel Dixons Robkar dated the
13th December 1854 15 merely an execu
tive order and has not the force of
statute lnw It merely forbids collection
of cesses—mnty Kholn etc by Bhumias
and Patels for their onn benefit It does
not apply to village bodies (Norman
J C) CHavpIt v DnooL SInGH

*§1 3qm

Recotery by Istumrardars  not
g i1—Colonc! Dixon s Robhar of 1554
rofurs to blnuas and Patels

(2) The levy of cesses e g Kholn,
Jhumpt Andhy, and Neota by istimrardars
has never been prohibited by Government
and 1s therefore not illegal  Colonel
Divons Robhar of 1834 refers only to
patels and Bhumas and not Istimrardars
(Joly J C) NaTaU v Rajv Rancop-
SEN

4] 108,
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AJMER LAW DIGEST.
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CHILD MARRIAGE RESTRAINT ACT | CIVIL PROCEDURE CODE (V OF 1908)

(XIX OF 1929)

——=Court has no pot er to restrain a
marriage contrary to Clhuld larrage
Restramt Act

Court has no power to interfere to
restrain a marriage which 1s contrary to
the Clild Marnage Restraint  Act
(Morman J C) MaHENDRA LaL v Manar
Lac

193¢ 7 182

CHILDREN ACT (BOMBAY ACT, XIII OF
1824),

Scope—Bombay  Children Act
(M1l of 192.8) extended to Ajmer.
Merwara wath cortawn modifications

Sec, Notification by C C
11 2908)

——Operation—From June 1, 1926

See, Notification by C C,
1] 29(8)

—S.52 (1) & (@-—Rules

Secv, Chief Commissioner s Notificas
tion,

1936 ] 16 (NS)
2] 21 (NS)

and

Institutions— A amed

See Notfication by CC
1936] 16 NS)

and 1]30ds)

—S 7,5 47 and S 52—Evtentof @
legal Representatine's lien on wmmore
able property of the judgment debtor—
Small Cause Court can consider the
question i proceedings under S 52—
But 1t has no jurisdiction to make a
final determination on the question

A Small Cause Court can consider the
question of a legal representative s lien on
immoveable property of the Judgment
debtor for the purpose of determiming
whether execution should proceed but it
has no jurisdiction to make a final deter
mination on the question  {Weston J C)
Hira LaL v NavD Rav

1935 J 47

——S 9—Swt to recover voluntary
offerings or subscription—Not cogmis
able

A suit to recover voluntary offerings
or subscription 15 not of a nature cognis
able by the Civil Courts Therefore a
Josht ot a Brahmin kas no night to filea
suit for recovery of a ‘Bri* against his
Juyman or another Brabmm who has
recoveredit 36 B 91 NotFoll 501 C
345, 1929 Pat 103 and 61 C 223 Fol
{Shannon J C)DHANMNA LaL v CHITAR

Mar.
*5] 4

S 11—Not exhaustive—If pretions
proceedings a nullity—\No Res judicata

The Section 1s not exhaustive on the
subject of resjudicata VW here the previous
proceedings were a nullity they cculd not
be res judicata  (Norman J C) F. OTAR
Mat CHATAR BHU] v F. SLPAT Rav
Poovax CHAND

*5). 1 (I
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——S 11— Party—Instinction bett een
necessary and proper party not matertal

The distinction betw een a necessary and

a proper party 1s pot matenitlona que tion

of ses sudicata, 1o A 703 Foll 72 C us0

& 27 A 59 Not Fol | (Mo rian J C)
Asa Rav v ABDUL Ranvay

5) 106

——S 11—Party s successor—Wull be
bound 1f heis legal representatine in
respect of the wssue in question

{c) In order thata judgment or dect
sion of an 1ssue agarnst one DPerson may
operate as Res jud cata as agamnst that
person s alleged successor be
shown that the successor isin fact the
fegal representative of tte former party in
respect of the 1ssue 1 question  In short
unless the capacity in which the legal re
presentative 1s sought to be made 1 able 1s
a capacity which has been derived by him
from his predecessor in t tie the previous
judgment caunot be a bar vnder section
11 CPC (Jolly JC) NATHL v Raja
RANCHOD SEN

it must

4] 108

—S8 11—Prextus cnquiry under S 02
by Small Cause Court no bar to fresh
enguary by Crudd Court under S 17

A previous enquiry under S 52CPC
by a Small Cause Court on the quest on
of the extent of a legal representatives
lien on immoveable property of the
judgment debtor 1s vo bar to o enqu rv
on the same question by the C vl Court
under S 47 C P C {(Weston J C)
Hira Lat v Nasp R

1935 ) 47
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—S 11—WUere mention of a debt
< rthout dlauming a set off does not lar
a separate suit

Where pluntiff was not hound to
counter claim in the earlier smit the mere
mentton of < debt (alleged to be due ta
the defendant from the plantfl) 1o the
wntten stalenent without attempt to
convert the matter into x counter claim
caunot bar a seperate suit (W eston J C)
GAlDATAT v ANue SIvGH

1935 ] 37,
~——358 11—"Trtal Court sdecision © ould
have operated as Res Judwata if no
appeal had been preferred—But appeal
fled—Apperl  abated—Trial
decision operates as Res Judicata

Court s

An unsuccessful party cannot 1void 1
decision from operating as Res Judicata
by filng 1n appeal and allowing it to
abate (Westor J C) Durcatt huwaja
SAHIR v JacDIsH

1935 J 58
——S8 11—1mtation—must b pla
ded at first opportunty

\
\ A point of Lamilntion must be ratsed
when first opportun ty offers and when 1t
s not the matter becomes Res jud cata
9428 8B toSar? 17 M ¢4 Foll
(Murphy J C} D B Seta Uurn MaL
| v BuaowaTi PFP~iap
2] 62
—8 11—W aiter

1 plea of Res Jud cath can be waved
but 1 mere fa lure to set it up 10 the trial
court dees Dot amount ta warner
oy s P 10 Foll 561C 23) and 197
Cil 1os Dt (Noman J L) Nanst

| Becuw v Appti Sawan

[EIR

67 57
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CIVIL PROCEDURE CODE (1808}, 8 11
— S 11and O 23 R 1—Parittion
Wathdraz al of suit no bar to fresh st

withdrtwn  under
0O 23 R 1, without any determmation

A partition suit

of questions in tssue even without permis
sion to file a fresh swit does not bara

fresh swit on the recurnng cause of action

46 A 820 wnd 28 A 627 Foll  (Weston
J C) FaTMA v FARHRUDDIN,
1934 ] 118

Execution Proceedings

S 11—Lvecutton Procecdings—
Principles (not section) apply

S 11 does not apply i terms to the
proceedings 1n Execution but the prinel
ples embodied 1n the rule do apply 6 A,
268 and 8 C. 51 Foll, (Murpiy J C)
D B SETH UMED MAL v BHAGWATI
PERSHAD

2§ 62

S 11 (Explanatt n [V)—Evecntion
Proceedings—Principles of constructive
Res Judicata apply

In construing whether constructive
res Judicatr anises the court must consider
whether the object on which 15 alleged to
be barred by res judicata was ona which
the Judgment deb or was bound to raise
atan earlier stage At whatever stage
the judgment debtor does ruse objections
he must 11 se all Jus objections 37 4 589
17A 86 ISA 201,53 4 717 Discassed
A4 W L J 91 Dist (NormanJ C)
NARAIN Das v Paras Ravt

1936 173
S 11 (Expl IV)—Lrecution—Order
at one stage does not opuiate as res
Judicata against order at another stage
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52

CIVIL PROCEDURE CODE (1908) § 11

{(3) There 15 no authonty for the pro
position that an order at one stage of a
proceeding operates by implication as res
judicata in respect of anssue raised at a
Intier stage of the same proceeding 9 P,
306 Rel (Jolly J C) ABDUL Azi7z
CHAVD MaL

*4] 94

S 11 (Cxpl IV)— Constructine Res
Judicata—LEChecution—Cautious appli
cation

(d) The doctrine of constructive tes
judicata 15 to be applied cautiously to
execution proceedings 24 M L J 62
Appr  (Broomficid J.C) ABDUL MajIn
v R B § BirpH MaL

3] 59

S 11 (Expl IV)—Execution—Pro
ceedings—Cantious applicatron

The doctrine of constriuctive Res Jud
cata when applied to execution proceed
ings must be extended cantionsly t ¢ to
the Iromt which 15 necessary to prevent
abuse of the procedure of the court but
with due regard to the nature of the pro
ceeding wnd tne d fference between such
procesd ngs and regular st (Murphy
J C) R B Sern UMED MaL v BHAG
WATI PEPSHAD

2] 62

——8§ 11—Lvecutron—Decrce  holder
getting s aptlication dismssed before
notce to yudyment deblor—It not Res
Judicaty

{2} \Where an order directing execut on
hs been made on an application that order,
f not reversed 1n appenl will for the pur
rose of 1 subsequent application be con
clusive 1bout the validity of the onigipa
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applic ition But when the execution
application was struck off at the request
of the decree holder even before notice
was 1scued to the judgment debtor the
question of the applicatian’s vahdity 1s
not res judicata 1 a subsequent applica
8C 51 Dist (Joll3 J C) AnpUus
A1z v CHAND MarL.

tion

4] 94

S 20 —Whether swt triable by
Small cause conrt—Depends on plant
and not defence

Demal of plaintiff s title by defendant
would not affect the Jurisdiction Jurisdic
tion depends on the frame of the swit
and not on the defence set up 26 I C 7128
and 32 Bom 336 Rel (Baler J C)
Kanw MaL v Lawuyv CHavDp,

1926 5 17

S 20 and O, 7, R 1—Caus. of
action netther pleaded nor proved—
Comrt has no jurisdiction

Plaint gives no indication as to how
the cause of action arose within the court s
junsdictton  No  mention as
the price was payable No evidence led
upon the point  Held, as pluotiff has not
attempted to show that money was pay
able within the courts junsdiction and
not to his agent or canvasser who made
the contract at Umreth 1n tle Bombay
Presidency, the court had no jurnisdiction
(Weston JC) B P Buarcavay C N
Snati Co

to where

19311, 103

——5 20 (c)—Creditor outstde the
realm-—Dcbtor not bound o pav « hore
creditor restdes

AJMER LAW DIGEST
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‘The general rule, that the debtor 1s
bound to make payment where the creditor
resides, does not apply when the creditor
lives ouiside the relm 53 C 8§ Foll
(Norman | C) HAR LAL RinHAG Das
v KEsk1 Mat

1934] 44,

~ —S8 20 (c)—Promussory note—Court
of place of assignment also has yurisds
ction

The assignment of a promissory note
at 1 particular place is a part of the cause
of action and gives the assignee the right
to file a sust on the promissory note at the
place of assignment 37 [ C 687 1933
Sind 179 and 22C 121 Foll 6571 C 6
and 7929 Cal 306 Dist (Norman J.C)
MAHENDRASINGH v R B TIkaM CHAND

6] 3

——8 21—Dccree by court havng no
territortal jurisdiction—Sutt to set 1t
Not so 1 casc of defect of
pecantary gurisdiction

aside les

\ ceparate suit to set aside a decree
passed by a court without ternitorial junt
sdiction 1s maint-unable because there 1= a
fach of jyunsdiction ab inito but no suit
woud lie on the ground of want of pecu
wary junisdiction lone The reason being
that an error 1n valuation of a suit does
not cust the junsdiction of the court to
dectde that pomnt and will not pecessanly
result in the decree 10 that swit being <et
aside as a oullity under section 11 of the
suits vajuation \ct by an \ppellate court
even if the decision 1s wrong 22 AL J.
120Re) (Jolty J. C) Ratan Lavn v,
Mot Lav.

4] 103~
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—8 34—Instalments—Lquitable to
allow future tnterest

When instalments are allowed 1t 15
equitable toallow future mterest (Normen
J C) Kanmiva Lavy Hunja

*6J 1

S 34and O 34,R.2 and R 4 —
Mortgage st tntercst 1n—S 34 ha
no appliatton—0 31, BR 2 and !
apply —nterest at stipulated rate must
he allowed up to date fived for payment
tn decrec for sale rcasonable rate be

AJMER LAW DIGEST.
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Pleader s fee should be calculated on
the value for junisdiction and not on the
value for court fees. (Norman J. C)
AZ1zuppin v MaprO RaM
1936 J, 149.

—=8 35—Plcader s fees— Defendants
confess yudgment after tssues—Calcula
tion as it an uncontested clam

Even when defendants confess judg-
ment after issnes have been framed
pleader’s fees 1s to be calculated as in an
ed claim. (Jolly J.C.) SHIVE

u

allowed

S 3tof C P C. does not apply to
mortgage suits These are governed by
O 34,R.2and R, 4 And the consequence
15 that 1nterest must be allowed on the
principal to the date of the suit at the rate
provided 1n the mortgage, and also at the
same rate from the date of the swit up to
the date fixed by the court for payment of
the mortgage debt, and that sna decree
for sale 1t may be allowed on the aggre
gate of principal, interest and cost from
the date fixed for payment to date of
realization at a reasonable rate  (Ilurphy
J+C) Ranya MAL v SnLo Das.

3] 17,

—

. 35—Pleader s foe —Ordinarthy
allowable on «ross objections

Plender's fee 15 ordisaniy allowable on
cross objections  (Norman J C} Ariz
LoD v MADHO Ray,

1936 J, 43

S5 35—Pleadcr's fee—calculation
on value for qurnsdidion amd not on
valuc for court fucs

NARAIN v Raja RANCHOR SEN
*3] 6

~——8. 35—Two sets of defendanis—
Thetr defence substantutlly the same—
Only one st of costs to be alloved

There were two <ets of defendants.
Therr defence was substantially the same.
They engaged sepirate counsel because
they were not on good terms with each
ather  Held, Plamntiff should not suffer
for the quarrels of defendants only one
set of cost was alloned. (Norman J.C)
LaL Cuasp v Ray Bruas.

19363 63.

——8. 35— —Scopc—Costs not followng
the cvent—Judy must give Jus reasons

The ordinary rule is that costs follow
the event and 1f the Judge decides other~
wise he 1s bound to give his reasons.
{(Norman J. €} LiaL CuHaND v, RaM
Bivas,

1836 J. 63.

~—S 35--Corts~—Quantumt gn sl for
dantages
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1n swits for damages 1t 15 nsu) unless
the amount of damages has been del bern
tely exaggerated to increase the costs to
award full costs to a successful pla nuff
even though the amount claimed may not
be anarded in full (Norman J C)

ARIDUDDIN BEG v MAZADAr ALl
1934] 34

S 35~Swuit agasnst swweral Rail
ways—Ratlway liable should pay costs
of Ratlv.ay cxauerat.d

‘When goods have travelled over the
systems of more than one Railway plun
tiff s practically bound to sue all the
companies concerned since he dces not
where the goods are
Ordinanly therefore 1t would be equitable
that the company found liable should pay
the costs of the company exonerated
(RormanJ C) B M Ry & B B &C
Ry.\ SiTa1 aM AJoDHYA PERSHAD

6 64

know missing

—S 35_N\o tral on ments—But
disnussal  for reasors besond partys

control—Ea It party yuust boar 1ts costs

() Where a suit 15 10t tried on merits
but 1s d smissed for reasons beyond the
control of the parties the ordinary rule 1s
to mal e no order as to co ts ar to d rect
that each party should bear h s own costs
{Baker J C) S Gapit MAL Lobita v
ABDpUL Ratnan

1926 S 38

S 35— Rumar i—Due to mistile of
court—Partics to bear Hir costs

{7) When 4 remand 15 necessitated by
2 mstale of the trinl court and not on
account of any fault of the parties the

AJMER LAW DIGEST

58
CIVIL PROCEDURE CODE (1308) § 38

preper order about costs 15 to order the
parties to bear their owncosts (Broomfield
J C) Mst Kajjt v NANNF hHaN

3) 64

——8 35-—Practicc at Vount Abu

o rules regulating the assessment of
councels fe= 1n Mount Abu have been

prescribed  The mnatter therefore lies in
the discretion of the Court Special
circumstances denand spec al  rules

(Norttan J C) Tuinana KHETIY v
Rati RaM GHIsa Ram
*1934) 99

—S 35 and S 100—Costs—Principle
snvolved—Sccon? appe il lies

(a) A second appeal would lie with
regard to costs whe & question of principle
1sinvolved {(Baker J C) S GADH MaL
v ABDLL Rauuawn

1926 S5 38

~—8 35—A—5¢ ont Appeal
See CPC—5 104 (1)

S 38— Consent ducree passe I though

party  absc it—Cort excoting  such
decree cannot go bohe 1t decre
Ordiarly tte exe uhing Court has

not pover to go behind the decree and
refuse to execute 1t  Inevceptional cases
such as where a decree has been passed
against a person who was dead 1t ts open
to the executing court to treat the decree
as nutlity which on the face of t 1t1s
An ex par & decree passed without record
tng evidence may be a dectee whch s
Itable to be set aside in appeal but it s
not 1 moullity  (Weston J C) SHANKE!
Lav v Ateadon

1935 9

P
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~—58. 39 (A} —Jurisdiction of Subord:-
nate Courts—It must have pecumary
Jurisdiction to pass the decrec

The Subordinate Court to which a
decree 1s transferred must be a Court
which would be ecripetent to execute the
decree as an onginal court, that s to sav,
1t must bea court which has pecuniary
junsdiction to pass such a decree. (Weston
J.C) Her Rav JETH MAL v FIRV
TuLs! RAv RAM SwARUP.

1935 ] 18.

~——S. 42_Ex.cution—Executing conrt
cannot questton jurisdication of the

court which passed the decice

It1s not opento an executing court
1n execution proceedings to question the
junisdiction of the court which passed the
decree
decree

Two exceptions are (1} whena
1s aganst a dead person and
(n) when a decree 15 of a foreign court,
9 R. #80, 41 C 627 Foll 53 C. 166
and 1932 Cal 50 Diss (N ypean JC.
Nadzp KISHORE v BHAIRON Nakay

6] 11.
——S 41—Plamntf's remedy by execur
tion proceedings and not surf when

defendant in possession

Plaintiff’s remedy 1s under S. 47 of
the Code Civil Procedure and not by sutt
if defendint obtans  actual possession,
however wronogful of the land
{(Weston J. CJ)
RasuL Bua.

m swt.
ABDUL RENMAN V.

1935 ] 82,
S. 47, 57 and S. 52—Lztent of
legal Rupresentatin's tien on ot eable

bropurty of the guigrient debtor—Small
Cause Court can consuder the question
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i proceedings under §.52—But tf has
1o yurisdiction ‘o make a fin 1l determina-
tion on the question «

A Small Cause Court can constder the
question of a legal representative’s lien
on immoveable property of the Judgment
debtor for the purpose of determimng
whether execution should proceed, but st
has no jurisdiction to male a final deter
mination on the gquestion. {Weston J. C}
HigA LaL v. NAND Ran.

1935 J. 47

——S5, 52~Enqrury as to asscts to be
nmade 1n Evecution Pro ceding and not
before Deerce

\Whether there 1sauy estate left by
the deceased 1s a question to be decided
at the time of Execution of decree.
{Mactin J. C) RATI Rav v+ DHAPLL

5. J. 2.

-—S, 55 (4}~Surcty bond for appea
rattce —Judgment debtor filing tusoliency
petttion—Surcty not discharged

The fact that the judgmeat-debtor
has filed a petition 1 1nsolvency dces not
operate to discharge the suretr, 46 B
702 Foll, (Joliy J.C) Trj PAL v JAl
KISHORE-

“4]. 6.

-—S 60 (1) (c)—Town residence can be
attached 1f agricnlturist
house for agriculiural puposcs

uses another

Under Section 60 (1) {c) of the civil
Procedure Code u town residence of an
agniculturist debior 1s attachable when he
has aunother house which s used for
agnevitural purposes, But where he hs
no habitable house on his land and the
house 1n the tonn 1s the only one that he
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actually lives in and uses for the purpose
of heepng his cattle, the house 1o the
town 15 exempt from attachment In
such a case 1t 1s 1mmaterial that he has
anather house on hi~ land in 2 dilrpidated
condition wiich weuld be available for
purposes of residence if it were putn
order, 7 B LR 682 Rel 291 227, 7B
250 and Jo 1.C 546 Dist  (Uaclim JC)
Jawauir MaL ve GAyviNa

5) 45

—35.60 (h) and (i) —Leare pi3—Less
tan salary —It 1s wholly excuipt

The word ‘salary’ in clauses {h) means
the pay of a post drawn by 2 man on duty,
while the word ‘allowance means all that
the incumbent receives in the shape of
leave etc while absent from duty The
leave pay 1s worked out at the asverage
pay for the preceeding 12 months and if
1t 1s le s than the salary of the post s
wholly exempt from attachment under
cection 60 (h}) C P C (Jolly J C) B
BHAGWAT SARAIN v RADHFY SHIAM.

4] 37

—=S5. 60 (i)—Inudian army Officer s pay
—A moiety 1s attachable P

{c) Before 1914 the pay of an officer of
the Indian army who was a public servant
was exempt from attachment uander § 60
of the CP C but after the amending act
of 1914 a moety of such pay 1s now
attachable 39 7 C 92 and 43 B 716
Foll (Baic J C)) R Dajtv G R
HuguEes.

1826 S 31

—8 73_Lxcention application sufn
crent —Attachnent not necessary
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For purposes of rateable distribution
1t 1s not necessa*y to attach the property,
mere making of an execution application
before sale proceedsare recenved issufficient
(Joll3 J C) BansI LsL v. SAFIUDDIN,

316
——S 89—Does not alter old lav

S 89 of the Civil Procedure Code
{1903} does not alter the old law at all,
the words ‘any other law for the time
being in force ’ do not refer to statute law
alone, 43 4 108, 51 B 908, 51 3I 800
Foll 49 C. 608 and 1933 Lak 146 Not
applicable (as they applied to award made
without intersertion of the Court during
pendency of the smt) (Norman J C)
AvEBA LAL v HARI SHANRAR

1934 ] 81

~——8. 92—Decrce not exhausted by mere
maugration of scheme—Courts duty to
work the scheme

A decree passed in a smit under S, 92
C P C 1s not enbausted by mere 1naugra
tion of the scheme decreed but the court
passing the decree 1mposes a duty on
tself to kezp the machinery of the manage-
ment gong on in accordance with the
<cheme waugiated (Uurpiy J C) THE
GENERAL MANAGER COULT Ot \VARDS,
v AFzaL HuissaN.
2] 81

——8  895—Sccurity furmshed before
attachnunt—Scction has no application

{a) When securtty 1s furnished by the
defendant before an attichment 1s actually
effected no appheation under § 95 CP C.
lies  (Murphy JC) BaLl Rav v, Fipv
Pakas Ravt Gueas Cuasp

1827 8 1.
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~—S5 95— dttachment when effucted

(5) \Whes property 1s actually attached
and entrusted to the person who gives
securty for the defendant, the attachment
weffected within the meamng of 8,95
C P C, 1925 Bom. 357 Dist (Baker
J.C) TIrM N C KanKkaria & Co. v.
Monavrp Hussain.

1925 § 17

~——S., 95_Arttachment on nsufficrent
gronnds—It necessarty causes damage *

(¢ Ap order for attachwent made on
insufficient grounds must necessarnly cause
dimage to the credit and reputation of
ths opposite party 32 Mad 170 and
721 C¢ 507 Fol  (Baler J C) N.C,
hasgaria & Co v. MoHawi D Hussary

1925 S 17

———5 95 —Damages—Attachment on
tnsufcrent  gronnds —Compensation s
atardable

(¢} Damages
classes —

ate divded 1 three

(@) Damages toa man’s fame (b) Da-
mnge done to the person and (¢} Damage
to a man s property. Whes no physical
damage bas been done no question of
‘mental and Physical damage’ anises
But whenan attachment 1s effected o1
snsuffi grounds 7 tion 1S
anardable and it matters very little by
what name the dimages are described
{Balor J C) Firvt N. €. hanaania &
Co v. MonavFD Hussaln.

1925 § 17

~—5, 95—Order auarding damages —
Need not form part of de rec
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{c) Under the new Civil Procedure
Code 1t 1s not necessary thit the order
awarding damages under S 95 should form
put of decree 17 M.LJ 310 Not Appl.
(Baler ] C) Firv N.C KavVRaRIA &
Co. v, MonaMED HUSSAIN-

1925 S, 17.

——5 96—Abatement as a whole—J1 15
wn the nature of dismissal—Apteal lies

(1) The Cis1l Procedure Code does not
contain any specific provision for the
abatement of a smt or an appeal as 4
whole when the nght tosve or appeal
does not survive. Such an abatementis
really 1n the nature of a disnmssal of the
suit or appeal as ipcompetent and amounts
to a decree, Consequently an appeal lies
from such an order. 17 4. 172 anod 20
MLJ. 214 Pef 1 L. 382 Foll, (Joll JC)
Kajorr MAL v. BEHARI Lav.

41 77

S 96 and Sch 11, Para 16 (2)—Dcrree
on award—No appeal Reviston donubt-

Sul .

An appeal against a decree based on
an award 1s incompetent anditis very
doubtful whether even a revision applica
tion would lie A pew objection agamst
anaward cannot be allowed 1 revision-
(Jolly J. C) HIRA v, Lara

*»sJ 1.0

S 95—Successful  defendant ean
appeal 1f decrec negatives araght claymed
by lun

{a) A defendint has a right of appeal,
even when the decree 15 not on the face of
1t agunst bim, if 1t impliedly negativesn
nght clumed by lim agnst the plaintifl
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or the other defendants 21 A. 117 and
9 C W.N. 584 Rel (Broomfield J C)
MsT. Kalt v Nas\E Kaan

3] 64,

——S 99-—Su:t triable by munsif—Trial
by Sub judge—lere regularity

(f} The tral by 1 Sub Judge of a suit
triable by a Munsif 1s a mere 1rregulanty
curable by S 99 CPC, 24 M1 L 9 Foll
{Jolly J.C.) PAHLAD v, BALA PERSHAD.

4] 61

—S 100

Burden of Proof

Costs

Documentary Evidence,
Findings of Fact

(1) when nterference
(12} when no terference

Jomnt Family Property
Malicious Prosecution
New Point
Relef.
Respondent
Tatle,
Burden of Proef,

S 100—Buiden of Proof—Whether
correct conclusion drawn regarding dis
charge of onus 1s inference of law

(2) Whether correct conclusions had
beer drawn by the lower courts from the
facts proved regarding discharge of onus
15 an inference cf law nd a second appeal
Les 297 C 218 Diss 1926 P.C 77
Rel (Shannon J ¢) Aspur Bisuir
v Mst. Br-mviLLan Bist
5136

AJMER LAW DIGEST.

66

CIVIL PROCEDURE CODE (1908), 8. 100.
Costs,

—S 100 and S 35—Costs—Principle
tvolved—Second appeal lies

{a} a second appeal would ke with
regard to costs where question of principle
s involved (BakerJ C) S.GapH MaL
Lon#a v. ABDUL RaHvAN,

1926 5. 38

S, 100 and O 41, R, 22—Costs—
Varying order of costs of trial Court in
absenice of appeal or Cross Objections 1s
wrong

Trial Court orders each party to bear
its own costs The lower appelate Court’s
order 1s, ‘I dismuss the appeal with costs
i both courts’,

Held, This 1sashp  If an appeal 15
dismissed the order of the Court below
mcluding its order for costs stands. That
order can only be set aside on appeal or
cross-objection  {Normtan J, C) GHast
Rav v BapuLra

*1934] 23,

Documentary Evidence,

S 100—Documintary
Constiuction of a document 1s question
of law

Evidence—

The question of the construction of a
document 1= a question of law which may
be then 1n Second Appeal, 2A. Y1 L, J
38 (737 Foll (Weston J C) Kax Mav
v Asa Nanp

1934 ], 113,

~—S 100 —Documentary Evidence—
Afprecration of Docnmentary Evidence
1s question of fact
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No question of law anses merely
because some of the evidence considered
was documentary The construction of a
document may be a question of Itw but
apprectation of tle evidentiary value of
statements contatned 1n documents which
are not do uments of title upon which the
swit 1s based 1s no more 1 question af law
than s apprectation of statements 1o the
oral testimony of witnesses (Weston J C)
RaMa v BARHT!

19353 15
-—S 100—Documentary Etidence—
Finding of fact arrived from oral Evy
denre and varions documents binding—
Legal effect of single document 1s pomnt
of lau

Where  pomnt of fact 1s to be deter
mised from oral evidence and the cons
truction of several documeats no point
of lan 1nises but where the legal effect of
A single document s to be decided n
order to determine the terms of a contrict
there 1s a point of law acd a secopd appeal
hies (Morman J C) DEni DIN v AnanT
AL,

*5] 4in.

Finding of fact—when inte-Terence

—S5 100—Tnding of Iact—Inter
ference—W hen yudge masdirect mself

Question of fact nheh o dimny ean
nct be re opened in <econd apretl may be
re opened when judge has m directed
himself on the pont  (Norman J C)
MigzA AMIDLDDIN Bro v SyipMazoag
ALL.

19347 34
—5 W0—Iinding o1 fact~Inter
Serence—vuhen nolegal evilence or con
Jectuseorwrnesses histche ed on general
groundsy
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A decision on facts can be attached 11
Second ppeal 3f 1t 1s based not on legal
Dis
erediting evidence on general reasons only
not affecting the credit of any particultr
witness 1s an error in law which allowed
the superior court to interfere 1928 Lah
737 192% Lal 465 od 29 I C 673
Foll (Weston J C) ABDULLA v NARAIN

*1934) 143

evidence but on mere conjectures

S 100~Finding of fact—Inter
fereene—No evidence or evidence dis
belicved for no reason

When there s no evidence at all for
the fact held to be proved or where
evidence 1s dishelieved for no reason at
all, High Court will interfere n second
Appeal (NormanJ C) Piroo LaL v
JATAN LAL

6] 1

Finding of fact—when po Interference
5 100—Finding of faci—When no
tnterfercnee

A finding of fact cannot be upset merely
on the ground that 1¢ 1s against the weight
of evidence nor on the fact that the judge
has not 1n 11s yudgment refessed to 2l the
evidence on the record (NormanJ C)
firoo I AL v JaTAN LAL

6] 1
~ee =8 100~Finding of fact—No inter
Sercr ce—W here admssion of et idence
discretionary—Evidence ot admtfed

4 hen its discretionary with a court
to admit son e evidence and 1t does not
it does not constitute such an illegahty as
mny necessitate nterlerence on the part
of 2 Iligh Court n a Second appetl
(Ve y J.C) JODHA v Ravia Nanp

2] 67,
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Joint fammly property.

~—8 100—Josnt family  property—
Whether property s jount family  pro
perty—Finding of fact

{z) \Whether a property 15 a joint
family property or not isa question of
fact (Jolly J.C)} Lacumi NARAIN v
Rav CHANDER

4].22

Malicious Prosecution

~~—=5 W0 Valicions Prosecntion—Fal
stty, Malice, want of reasonable and
probable cause are findings of fact

Question (1) whether the complant
was false, (1) whether 1t was malicious
and (1) whether 1t was made without
reasonable and probable cause are questions

of facte (Weston J. C) AnDULLA v
NARAIN

*1934) 143

S. 100—Alalicions  Proscution—

"Vlalice® s finding of fact

Whether there 1s malice or not Isa
finding of fact which cannot be chailenged
in  second appeal (Norman J C)
G CORNELIUS v REV LAnSHMI CHAND

*61 6

~—S5  100—Aalictous  Prosccution—
* Ruasonable & probable cause, ‘malice
and ‘ quantum of damages® ar. findings

of fact

Whether there was or was not reason
able and probable cause or malice are ques
tions of fact so also whether the dimages
awarded ate suficient ot nate  \o second
appeal lies on these pownts (Norman J C)
Dert DIN v ANANT MaL.

*5] 471y
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—S5 100—Vahcious
Ualice and want of reasonable
probable cause are pndings of fact

Prosccution—
and

The findings whether the prosecution
was n alicious and without reasonable and
prcbable cause are findings of fact.
(Murphy J C) S AnpurL RAHMAN v
Dipar Bus

31,35

New poiat,

——5 100-New pornt—Deed not regis
tered —0bjection
can be taken for first fame

about nadwussiblity

Objection about ipadmusstbhity of a
document on ground of nou registration
can be taken for the first time 10 second
appeal (Jolly J C) M SUNDERSAN
Dass v GuLas CHAND,

*3] 4,

——8 100.—\ v pornt—Cannot be raiscd
whieh cannot be settled withonut a finding

of fact

in Second
Apeal to raise a new pornt which cannot
be settled withou* a finding of fact either
1n the trial Court or 1n the lower appellate
Court (Nerman JC) AMaR CHAND v
hava

It 1s not opento a party

+1934§, 101
Relief
S5 100 and O T R 7—Relref—High

Court ¢t grant proper rulsc f cren though

not clanod 1 lower courts if facts
stated tn platnt
ta) In view of Q7 RT7C P C

there 15 nothing to prevent the High Court
1 Second Appeal from granting the proper
relief to a plamntiff even though 1t was not
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claimed by htm 1o the lower courts where
the facts on which such a relief can be
granted ave sufficiently stated 1n the plamt
27 N L R 327 and 27 A 321 Rel
(Macklin J C) NARSINGH Das v NarAin
Das

5113

Respondent

S 100and O 41, R 22—Respondeni—
Cannot re open findings of fact

(1)} A respondent 1p a Second Appeal
cannot re open 1ssues of fact decided against
bum by way of filng cross objections
(JollyJ C) Kaw MAL v AsA Nawp

1] 84

Tatle
——8 100—Tytic—1s guestion of fact

Thtle, unless it depends upon the con
struction of a single document, 15 a ques
ton of fact which cannot ordinanly be
gone 1nto in Second Appeal (Mormarn
J ) Hart Das« MusiciraL Covr
TTET \JMER

1334] 61

5 102— \ small cause sust tried as
regular sutt -\ o second appeal

1fa Small Cause Swt 15 tned as a
regular suit even then S 102 of the
CPC applies and no second appeal lies
(Bakr J €} hax Mar v Lantw
Cuavp

1926 S 17

—8 1025yt of a uature cogmzable
5y SCC Act~\o sicons appeal

) () No second appe! hes 1f the suit
15 of the nature cognizable by the Court of
Small Causes

AJMER LAW DIGEST,
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(n) It 15 the nature of the swt and not
the manner 1 whigh 1t 15 tried which
determines whether a second appeal lies
or not, 571 C 557 Foll (Baker] C)
MsT BACCHY v DEBI PRASAD

1] 25
~—85 102—Does not bar Sccond Appeal
wn vent siut not cogmizable by the Small
Cause Court

A rent smt which 1s not congmizable
under Art ¥ of the Provincial Small
Causes Courts Act by a Court of Small
Causes for want of a notification by the
Local Government as required by that
Article 1s nat a smt of the nature congniz
able by a court of Small Causes within the
meaning of S 102 of the Cuwil Procedure
Code and a second appeal 15 not barred
m such a suit 23 A 547, 41 B 367 Dast
42C 638 ¢3771C 980 Foll 3R 390
Diss  (Norman J C) SHIVE CHARAN v
L Farteu Lac

5) 78
——-S 104 (1) (c)—Execution of award
under Co opurative Socttics Act—~Appeal
lies s

An appeal lies on a question concern
ng execution of an award under the
Co operitine societies Act 1926 Lal 547
Foll <04 89 Dist, 1925 Cal 203 Dise
(Broomficld J C) M LaksuMi NARAIN

v LAl CHavp

57J 30
——S5 104 (1) (fh~"No scor! appeal
agatnst appellate  ordir  refusing
shecral costs

an

No Ghecond Appeal lies agamnst an
appellate order refusing special costs
(Norsran ] €) Azizuopis + Mapiio
Rau

1936 ] 149
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S. 104 (1) (g)—Do application to
orders by Small Caunses Conit

(a) A revision would lie agamst an
order of the Small Causes Court under
§$95 C P C as$ 10+ clause (g) has no
apphication to otders of that Court, 50 C
886 Foll (Baker J C} FiIrv N\ C
kankarIa & Co, v MoHAMED Hussarvy

1925 § 17

—~——S, 104 (2) and O 43, R 1 (k)—
Abatement st aside—D o second appeal

No second appeal lies agasnst an
order passed on an application made under
0 22, R9CPC {Bhuphs J C)
SUNDER LAL v MsT SUGNI

319

~—8 WS_Expute Proceedings
strt—T1 tr propricty can be considere !

13t

(6) The propriety of ex parte proceed
ings can be considered by the Appellate
court even 1n an appeal on merits 30 1}
54 and 46 B 184 Foll »3C 738 2R 108
and 39 A 143 Diss  (BroomfidiJ L)
MsT hapt v Nasng huav

35§ 64

AJMER LAW DIGEST

——8 105—Scope—O:1 fer sciting aside |

cx-parte deerec o1 abatvment—Cannot be
chalienged i appeal

The words ‘affecting the decision of
the case mean affecting the ments of
the case  An order setting aside abtement
or an ex parte decree 15 not order
affecting the merits of the case  Such an
order therefore cannot be challavged in
appeal within the meaming of S 105
96 C 21,07C 4.2 174 205 2l B i
and 6 L 94 Foll  (Jolly J C) Par1an
MaL v Rava Nanb

an

47 19
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—5 105 & 115-Revizion does not
ordinar ly lLic when appeal lies from
decree except when dofeat of law and
grave wrong are manifest and are 1ot
rendiable by regular procedure

Although instances exist where High
Courts have interfered in Riviston when
rel ef possibly could have been obtained at
a later stage by appeal the general prin
eiple 1s that where an appeal 1s provided
the court will interfere by any
peremptory ordet with the ordinary course
of adjudication save 1n cases whereina
defeat of {aw and a grave wrong are
manifest and jrremediable by regular
procedure 7B 341 1 A W L J/
1A ML J293A L J 53(at page
o6) and5 A M L J 97 Foll (Weston
J C) Maura Bus v Sopac Mar

1934 ) 105

not

(¥ B —Full References to cases are gisen
under 5 113 lnterlocutory order and other
remed )

—=5 109 (c)—Ccrtificate
When a soit cannot be valued n
money a certihcate of leave 1o appeal to
Provy Coutcil can be granted only under
S 109 () (Norvan JO) Gaves Duar
v Brn1 GoraL
*%) 4

-5 110 1) & (2)—Scope

(@) The clause (J)ef S 1I0CPC 35
to be read as an altersative to the whole
of the (lwuce (1, and not merely a< an
alternative to the second restrictions m
clause {1) 7920 Ran "1 Dust 5911 54,
and 2/ A, 17¢ Expl

-
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(6) \Where the decision 1n appeal
affects 1nterest 1n property of the svalue of
ten thousand rupees or upnards even
though outside the
matter of the smt Clause (2) of S 110
would apply. The criterion for the apph
cition of Clause (2) 1s the value of the
detriment to the party reeking leave
ansing directly or indirectly from the
decision 1n appeal {(Jolly J.C) RSP
CHANDRIKA Prasapv B B £ C I Ry
4] 52
—8 114—Sec under,'C P.C -0 47°
—5 115

Amendmeut

immediate subject

Appeal,

Awvard

Court Fees

Drscretion

Error of Law
Interference
Interlocutory order.
Jurnisdiction

Liberal Interpretation
Limitation for Revision
No Interference

Otber Remedy

Scope

Amendment
~—5 115 aad O 6, R 17— Amend

rant—An ordir rofusing amendment 1s
a ‘casedicilel

A refesil toallow i amendment 15 2
case decaded within the meamng of & 175,
P Al 35 Foll (W ston J. C)
Cuand Mar v Momauvap Ht sean

19351 100

AJMER LAVW DIGEST,
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—S 115—Asmendment —Refusal  to
allow amendment not revisable

(@) Refusalto allow an amedment of
the pleadings 1s not open to revision,
TAUL] 1 7 (vand 29, ZAVMLJ
77 Rel C. R 57 of 1928 Not Appr
{Broomfield J.C) RuADIMS OF DURGAH
IHWAJA SAHIB v DIwas Arry RAsur
Knav

3] 53

——8 115—A4mendment—0Order rofusing
d) t—Is tnterlocutory—VNo Reut

ston

(a) An order refusing amendment of
plaint 15 1nterlocutory and no reviston
lies  (8lurphy J. C) Gopi KISHEN v.
RaM PAL.

1925 S 21

Appeal

~——S 115-Appeal—Sccond appeal can
be beated as Revision application

When the Lower Appellate court has
acted 1n the exercise of its jurisdictron
ilegally and with materinl irregulanty
the High Court can treat the memo of
second appeal as revisional application
and revice the lower appellate court’s
order (Murphs J C) Azarxt ALty MsT
Nansi Bist

313

Award

~——8 NS—Av ard—Proccdurc and order
rovesable

{a) Ao award 1s sntended to have fina
Ity but the better opinion seems to be
that revision 15 admissible for the purpose
of settipg night the procedure and ord
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of the Judge dealing with the objections
36 Bom 105 Rel  (Wlurply J C) Buan-
WART LaL s, Firv GHIss Lat.

19275 26

-——S 115—A1 wrd—Reusion
sustable cases,

lies

A revision application would lie to the
High Court f the conrt proceeds 1o such
2 manner s3 as to come within the ambit
of section 115 C P C (Jolls J C)
CH G MaL v VanD Man

*3L1

Court fees
——S8, 115—Conrt Fees—Rettston lies

Revision lies on question of Court
Fees 55 A 274 Foll. (Norman J.C)
CHAIBRI Bat v NoOR Monavap.

6], 46

Discretion,

-—5 115 -Discretion Interference
when discretion allowing further evidence
not pudicrally excrcised
Assuming that the tnal court had dis
cretion to 1llov evidence at late stage
that discretion was to be exercised judi
ciallh  Wlien there has been no exercise
of judimal disiet on FHigh Court wlh
ntetfere (W ¢ston J C) F Sueo CHAND
Rat S11Eo NARAIN v 1 Gl DHARI Lar
huusit Ravt
19355 18

Error of Law

(Also sce under sub heading— No
Interference , below}

—5 NS—Lrrorof Lawn —Interference—
Only 1f Lowcr Court has 1gnorc 1 Statutory

provision or put odbriously supossible
inlerpretation

ATMER LAW DIGEST
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If a judge hnsin coming to his con
clusion entirely 1gnored a proviston of
Statute Law or if he has given to a prov:
sion of Statute law an obviously impossible
interpretation thet would justify inter
ference m revision  But interference in
Revision 1s not permussible if the Judge
has considered the law and his interpreta
tion of 1t 1s a possible one even though
that interpretation be contrary to the
interpretation put upon in decided cases,
1935 Bomr 272, 1935 Cal 102 1935 All
353and 1975 + M L J Suppit 9 Disc
(Norman J C) KRINTOO LAL v DatiaT
Raw.

1536] 4

S 115—Error of Law—2No retision
on ground that decision 1s erroncous

{a) \When a court has junsdicton to
decide a point it can decade 1t nightly or
wrongly and no revision hes on the ground
that the decision 1s errorneous, 45 A Foll
48 W L J 349 Duss  (Broomfield J C)
Knaptus or DunGan Kuwaja Sauir
v DEwAN SieD ALEY RasuL hHaN

3J.58

~——8 135—~Lrrorof Lau—Trial Court s
it wrong—Shil no Retis on

If a court exercised jurisdiction invest
ed 101t but 1ts view on the pamt mvolsed
1s wrong it cannot be s1d that the court
refused to exercise junisd ction  (Murphy
J C} Staprl Lap s st Stenn

3119

-—>5 115—Error of Law.—Reuvision lies
on error of quris fictin but not on wrong
decsson—khgh courts hate interfored to
correct gross and palpable errors of law
or fact
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‘When = court of inferior junisdiction
has made an order which 1t 1s notempower
ed to make, that 1s tosay, whenit has
erred as to the extent of 1ts jurisdiction a
High Court can interfere but when 1t does
so beciuse of a mistrken view of the
exlstence or extent of his rights the High
Court cannot intetfere under S 115,
Merely to decide wrongly 1s not illegal or
rregular

It s true that the Law Reports contamn
cases 1n which eminent Judges have inter
fered to correct gross and palpible errors
of lnw orfact, 11C 6 401.C 650, 51
1.C 873, 4> A.425and 41 C 323 Ref
{(Batr J C) Nabpay Lar v, GOmwL
Cua\p

2] 16,

-—S 115—Eriorof Law—Wrong deter
mination no ground for iuterference

Section 115 s exclusively concerned
with the question of jurisdiction
determinition 15 aot failure to exercise
Junsdiction  (BakerJ C) MoT! Lar
v MrTstl B sas hasay Lyp,

1] 29

Wrong

——S M5 —Lrror of Law. —Wrong dece
ston i final deerce on law point—>\o
Retision,

(5) A nrong decision 1n A final decree,
that 1s 4 decree not subject to appeal, on
apont of law nvelving no question of
junisdition 1s not subject to revision,
(MurphyJ C) LADLRaAv \, R B S
Cuaves Lar

1925 S 11

——S U5--Frror of Lae. —U roug decs
sion on Limitation—No revision

AJMER LAW DIGEST.
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{b) A wrong dectsion on a question of
Iimitation 1s not per se ground for inter-
fering tn revision esther under S. 115 of
the C P. C, or S.25 of the Small Cause
Court Act, especially when s.batantial
justice between the parties has been done
by the Lower court (VMurphy J. C)
Savwar Rav v Navers Knas,

192585, 6

— 8 115_Wrong deciston no ground
Jor tcviston—But Retision lhies twhere
disiegard of law

(b} \Where a Court has applied tts mind
to the law and decides wrongly there 1s
no revision but when it disregards some
provisions of law and has not apphed its
mind to that provision a revision les,
827 C, 658 Reli (Baker JC) Juc RAJ

v \a1a RaM
1926 S, 6,

Interference

S 115—fnterference—When no rent
Sons gt

\Vhen no reasons are given by the

fower Court for its decicions 1t1s open to
the High Court to go into the pomt
(Vorman J.C) Mp HasuAT ULTAH 5.

BasTi Bipt
eJyau

——S 115—[uterference—Point not rars
ed s appeal but ratsed i revtee —Lov er
Court regected 1t on wrong view of law—
It can be revised 1n Revesion

W here aprellant wAants to be allowed
to argue to the extent of Court fee pard
within Limitation, this ought to be put
fornard by hun as 7n aiternative plea
when the appel 1s argued DBut when
this rlea was vrged in review appheaticn
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which was rejected on a wrong view of
law and not on the ground that it w1s not
urged 1n appeal, it1s opesa to the High
Court to allow 1t to bs raised 1n revision
(Norman J.C) Mp Hisuar ULLau v
BasT! Bier,

6) 27.

S. 1S—Interforenc.—Entortainment
of an application presented by a person
not legally e ititled to proscnt tt—involves
a question of jurisdiction

(1) The entertainment of an applica
cation by a person pot legally entitled to
present 1t isa question of jurisdiction
(Norman J C) GOPI NATH v. BHANWAR
LaL

5].89

S 115—Interference—Swuit  decrded
on an tssuc ttot framed—>3latertal trregu
larity

Where a court decides a swten an
1ssue which has not been framed the
conrt exercises 1ts jurisdiction with mate
rial arregulwnity  (Jolly J C) MooL
CHAND v, Sr1 Kisurn,

*51.3(D)

——S U5—Interfercnce——Couit restored
suet lor st aside oxparte deerie) con
trary to O 9

() If a court purports 1n the exercise
of 1ts inherent junisdiction to act other
wise than 1n accordance with the provisions
of 0.9, R 9or R 13, 1t must be hicld to
have exercised a junsdiction not ‘vested
w ot by lan, (JollyJ C) Gorbuan
DisvBLACT Ry

4] 39

~—8  MS—Intersorince—Itxiny
wnstalments—Judical Act

of
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(@) Discretion to fix nstalments 1sa
yudrcial discretion and  failure to exercise
1tan a yudictal manner 1s a valid ground
for interference 1n revision, 7 L+ 393 and
11C L J.-431Foll (JoltyJ.C) Firnm
Brpur CHaND Sugan CRAND v. MoTI
L.

4] 76

8. 115—Interference—When finding
basclontrrelevant cvidence o1 no evidence

\Where a finding of fact 1s entirely un
supported by evidence or based on irrele-
vant evidence 1t amounts to an 1llegahity
and can be interfered with 1n revision

94 598 Foll (Jolly J.C) ManciLal
v. GOPALJI.

*4]. 2,
——3%  15—Iuterference docrment

adnutted—But subsequuntly rejected tn
veolation of Stamp Act, S 36

\ {a) A rejection of a document, which

| bas been admitted in eviderce, for want

violation of & 36 of the

15 a grouod for revision,

Foll, 5C W A 587 Diss

Juc Raj v. Mara Rav

1926 S, 6.

S. Ws—Interferince—Renren allow
wl— W ran, order

of a stamp n
Stamp  Act
18 Bom 737
(BakerJ L)

‘ () L revision lies agamnst a wrong
(Vurphy J.C)

GanLsH Das v InpLr Brnas

order allowing review

19258 1.
——8 115—Inturference—Lotcr Appe
Huate Court  distmssed  appeal—But

ordured trial court fo vary decree

{c) An Appellate court while dismics
1.g an appeal and contirming the Lower
Court’s decree cannot direct the Loner

P rr

/
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Court to mahe a fresh decree ona new
basts of calculation  Its so 1cting would
amount to 1 material 1llegality and irregu
1ar exercise of Junsd ction (MurphyJ C)
F11yt SooRAT RAM PoonAnM CHAND v
Fi1r v JuusTy Lar harvan Man

19255 2

-——S 115(c) —Interference—ortgagee
clarrung 1 rough mortggor land from
therd party—\Vortgagor not impleaded—
Sutt decreed—Non jornder of mortgagor
ts matertal trregularty

Piawtiffs clh med certun land as mort
ga~ee fro 1 F and as) ed for declaration of
t tle and for possession The main ques
tion arose whether land 1n dispute was
included in the mortgage by F'.  Suit was
decided without impleading F s a party

Hud, It wis matenal irregulanty
and revison Iy (Viscount Hallanc
Lord Dsrl g nnd C J Anglin) DEWAN
BAHADUR 5rTH UMEDMAL v CHANDMAL

13 33=ATR1926P C 142
~531 A 211=25 A LJ 61
=25M L W 950=30 W N 989
=1927M W N 84-991 C 49
=23B L R 755-55C L J 214
LR 5{C338_-31CWN 413
~28P L R 113520 L J 368
-8P L T 251

Tatetlocutory order

S NS—Interlsentory  order—Inter
Serenee—Only  t hen an addition to
other requircments the arder ciscs
tricparatic 1myury

1 very order whirh would sf incorrect
€1 s urepuable iniury s not open to
revision I an order <ought to be revised

AJMER LAW DIGEST
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15 interlocutory the apphcant must 1n
addition to showing that it otherwise falls
within the scope of S 115 show thatit
causes irreparable myury  (Norman J C)
KiNToO Lar v DAULAT Ram

1936) 4

S 115 and S 105 —Interlocutory
order—REewvision does not ordinarily lie
when appeal lies from decrce except
v hen defeat of law and a grate wrong
are manifest and are trremediable by
regular procedure

Although nstances exist where High
Courts have interfered in Revis on wlen
reltef poss bly could have been obtained at
a later stage by appeal the general prin
ciple 1s that where an appeal 1s provided
the court will not interfere by any peremp
tory order with the ordinary cource of
adjudication save m cases wheremn #
defeat of law and a grave wrong are
ma nfest and are trremed able by regular
procedure 7B 341 1 A MLJT 1
AVELJ2 3AVMELJS53adsa
W L J 97 Foll (WestonJ C) MaULA

Bu\ v Sopnac Man
19343 105

(Vi —=Alo e nderS 115—Amendment
\ ard Co rtfe otler Renedy)
——S 115—1Interlocutory orders—
Pevisible if grate hardship and
Justice

{1) A revision would he agamnst 7n
tnterlocutory order 1f it entmls grave
Pariship or amustice (Normon J C)
Gorat  Crast v THT MANAGri,
Menrts MALAN ELSTATL

§] 97
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S.115—Interlocutory order—Retis
ed to prevent grate hardship and n

Justice

{c) Even an interlocutory order can
be revised 1in a proper casec when 1t 1s
necessary to preient grave hardship or
wyustice (Broomficld J. C) KHADIMS OF
DurcaH KHwAjJA SAHIB v, DEWAN ALEY
Rasur Kuan.

3] 53.

S 115—No Revsion aganst inter-
locutory order

(b) No revision lies agamst interlocu
tory order, 63 1. C. 75 Foll, (Barice J C)
MsT NANHI BIBI v, MAHMAD ALI

1926 S 25

Jurisdiction,

S 115—Jurisdiction—Wrong decision
of Court that 1t has or has not jurisdic
tion—~Rcwvisable 1f not dependant on facts

AJMER LAW DIGEST,

(2} A wrong finding on the question
whether a court has or has not jurisdiction
15 open to revision But the
question depends on facts, and not on lawn
1t s not revisable, 1 Pat L J. 340 and ‘
11 31 554 Fol 45 An 125 Dlss
(Norman J.C) Gort NATR v BHANWAR (
L

when

5189 |

Liberal Interpretation

——5. W5—Libcral Interpretation i

A Liberal interpretation should be
put upon Section 115 (Norman J. ()
hinT00 LAL v, DatLaT Ravt

1936 ] 4
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Limitation for filing R

S 115—Lemutation for filing Reve
Application—Reduced
months

stan fo  three

19347 4 (NS)

[——S 115—Ordinary Limitation 1s
stx months

{a) No applicauon for Revision made
more than after 6 months from the date
of order 1 1 of, will be dered
for of
reisonable diligence in the matter are
shown by the application  (Murpls JC)
SANWAT RAM v NANHEY KHAN

unless goed grounds the lach

1925 S 6]
[ S 115—No specific Lumitation—
Yet no reviston will be entertained

where unduce delay

(a) Though the High Court’s Jurisdie
tion under S, 115 C P C 1s not subject to
any specific 1 mitation yet the High Court
will refuse to entertain cuch applications
where there his been unreasonable and
unaccounted for delay (Uurphy J C)
Finvt Soo1 aT Raxt Poonayt Cuwsp v
Fint THUNTA LaAL havyas Mat,

71925 § 2%

No Interference

—b5
application
dismisscd

115—No interference— W hen

under S 152 C P (

Application under S 152 of CPC

dismissed  Hld, No revision s (Vor
man J. Co ABDLL Ramuas v Dipan
Luy

1836 ] 17,
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—~—~5  US-No interference—When

Judge refused to extend time

(3} Even 1f the lower conrts order
refusing extension of time 1S wrohg n
law 0o application for revision lies
(Norman J C) B B&AC I Ry v Thc
Epwarp Mies Co LTp Bravwar

5] 83

~——58 115—No Interference—When
Jinding of fact based on ciidence though

High Court not T ath
conchusion

does agree

A conclusion of fact arnived atona
dehberate werghing and appreciation of
esidence on record cannot be interfered
with in revision merely becruse the High
Court daesnot 1gree with such conclusion
(Jolly J C) MancrLaL v Gorat Ji

*] 2

S 115—No interferince—\o final

decrce—Yet sale after notice 1o Judg

tient deblor—Sale not necessarthy youd
Sie CPC~0 21, R 90

S 11570 1terference—\Vhen
question qf law or mued Jact or 111

(2) Questions of Jan or mixed fact 7od
lan, whether nghtly or wrongly decided
are ot questions involving the junsd ¢
f1on of the Court its exercise or - refusal
toexercise 1, oran wregular or allegal
exercree of it 1nd are hence 1ot revicable
Oerplis f €} Mo Sven Arg o Dut
€AM RitawajA Sangn

1927S 15
~—S 115—N0 tnterference ~In mat
ters commutied by legaslature Sor final
determination of inferior courts

AJMER LAW DIGEST.

88

CIVIL PROCEDURE CODE (1908) § 115

() The H C will not ordinarily
substitute 1ts on n appreciation of evidence
or facts or its own judgment thereon
any matter commttted by the Legislature
far the final determmation of an infenior
court  (Mlurphy J. C) SHAMLAT Con
MITTEE OF PUSHI AR v PERSHOTAM

1925 5. 9

5 115 and O 14, R 5—No 1siter
Jorence—=Duty of Judge to frame correct
1ssues—Eri0r 15 srregularty

(a) It1s the duty of 1 Judge to frame
corzect 1ssues ind 1f he does not do so
his error amannts to an irregulanty of
procedure but uo revision ltes as it 15 an
interlocutory order (Barles J. C) MsT.
NANHI BII T v, MAMAD Ar1

1926 5 25

S 115—No snterfercnce—~ Constric
tion of Ducument—Is question of law—
But no revsston

(a} The canstruction of a document 1s

7 question of Inw but does pot nvolve a

question of junisdiction 4nd no revision
(Baler J C) S010MAN v» BaLU
1926 S 11

Lies

116—\o snterference—When
refusil (o Lrant ad wntertm tnynnction

—

When 1 Court refuses to make an
order under O 39, R 1 CPC 1itis not
1 refuenl of jur sdict on but an exercise of
Olurphy 1 C)
Pusnar v,

1t and is rot reviezble
SHAMIAT COMMITTIT O1

Fersnorav
1925 5. 9

S HNS—No imterference—W hen
Advocate General refusing to consent
to filing swid under S 92CPC
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An order by the Advocate—General
refusing to qive his conseat to the filing
of asmt under S 92 C P C 1snot tevis
ab'e asitis nota 'case decided’ by any
court within the meaning of S 115 CP C
{(Murphy J C) SoHAN LAL v SADA
SURH

1925 5§ 13

Other Remedy

—S 115—Other
les
reference 1s competent

remedy —Reviston

when  no Sccond dppeal or

No reference would lie 1o the present
case and a night of reference in certain
crrcumstances would not oust *he revi
sional junsdiction of the Court when
those circumstances do not exist  (Wes
ton J.C) ABDUL Aziz v AMI ALI

1935 ] 102

S 115—Another remedy—Open—
No Reusion

The extraordinary powersunder S 115
CPC will notbe exercised 1f thereis
another remedy open to the apphcant
(Bak.r J. CYSo10MAN v, BaLU,

1526 5 1i

—S, 115—-Another remedy —Open—
Yo revision

A High court will wntetfere in
revision where there s another remedy
open to the applicant (Baker J C)
MoTt Lau v MiTstl Brusas hatsua
LiviTrd hatcr

not

1) 29

——S 115—O0ther Remedy—By
of Appeal open—No Retuiston

wn
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ihe high Court will not ordinanly
interfere 1n revision wheo applicant has a
remedy by way of appeal (Hurply JC)
Raja DIDARRUN v PIR MOLABUY.

1]1

S 115—O0ther remedy—Refercnce
under Regulation I of 1877 docs not
bar reviston

Provisions of the Regulation llowing
a reference to the High Court at Allaha
bad do not oust the revisional jurisdiction
of the Judicial Commussioner (Jolly JC)
Moot CHAND v S11 Kisuen
*»J3M
S. 115—Other remedy—Refcrence
open—Stil Reviston lies

T'ven if 1 reference was or is open to

a party under S 17 of the old Courts

Regulation, the High Ceurt has power

to interfere in revision ina proper case,

{jolly J C) S hariav MaL v Mst
DHANTASA DEVI

*3] 3.

Scope

S 115—Scopc—Not
substitute for appeal

cconomical

{) The remedy under sectian 115
C P C 15 not intended to be an economical
subst tue for 10 appeat  (Broon fild J C)
Ruapivs or DU Gan hinwaja Samp v
Drwan ALEY RasuL Kna,
3] s3
——5 115—Scopc—Court refusing to
Revr o ats judyment

Revis on does not lie aganst an order
of 1 cout refusing to review 1t own jndg-
ment 26 A. 572 Foll  (Murpry J C
NavGA v BaDR! PEsHAD
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—~5. 115 & O 41, R 11—Scopc—
Revision—No

Partics  not  heard 1u

ground for Retieun

An omission to hear the parties inn
revision apphcation s not 1 gcod ground
for a revien Vurphy J C) FIPv
Acnal Das BaL Cuann v Firm hun
DAN Mt Uapt MawL

1] 6
~——S5 141and O 39,R 12nd R 2—No
appeal aganst order rofusing to
ad suterin wpnetion

15851C

Applicition under Section 12 of the
Guirdinn and Wards \ct to restran
marrage on the ground that the bride
groom was under 18 years of ~ge  Court
rejected the application  Held, No appeal
lies  (Norman J C) MR MAHTNDRA
LaL v Managi Lan

1336 J 182

S 145-—Court materrally alfermng
the terms— Surcty 1s discharged

If the Court by its action matenally
affects the terms of the sarety bond
without the as<ent of the surety, the ltter
1s discharged 7935 Nagpur 258 Approved
(Norman J C) NaTu MaL v Appur
Hawvip

19367 1

S 145—1 xccution apphication dis
missed for difault but  subscquenth
restored= Surdty Lond retites

A stood surety for the appetatce of
judiement debtor | xecubion application
dismis ed fer default in ab ence of decree
holder  Hell the effect cf testoration n1s
to restore the position which existed when
tte execution appt cvtion was diemiseed for
default and the surcts bord was therefore
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revived. 59 Cal. 71150 Foll (Norman
J C) JAWAHAR SINGH v, JAWALA PEP

SHAD
1936 § 195

——-S 145—1If section 135 of the Con
tract Act not applicable to a bond gien
to Court the equitable principles on
wlisch the section 1s based apply

If Section 135 of the Contract Act
does not apply to bond given to the
Court the equitable principles on which
that section 15 founded do apply, and a dis
charge c1n be given to the surety 7930
Bowmr 122,1950 Lah 896 \nd 56 Mail (25
Foll (Norman J C) NATH Mar s,

ABpUL HAMID
19367 1

S 145-—Acceptance by lower conrf
of surcty bond beyoud time 15 1 wthont
Junisdiction—DBut surety 1s niable

Where the execut on of 1 decree h1s
been sty ed by the Appellate Conrt on the
judgment debtor s furmshing securnity for
the decretal amount within 2 srecifie ]
period the executing court cts without
wnsdiction af 1t accepts the secunty
beyond the time so specified DBut this
does not affect the Ibility of the surety
to the decree holder unler ti e bond which
has been nceepted and on which executron
of the decree has been stayed even thongh
the executing court had no autlonty to
{(Macthin J C) R S NaTny
Apav,

accept it
SINCT N
5] 6o
——S 145—tusolvency of principal deb
tor—1}ocs not absolte surcty

The insolsercy of 2 prneynl debt r
does rol absolve tis surety from habihity
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topay the decretal amount 28 A 387
Diss (Macklin JC) R S NATHU SINGH
v Apav

51 69
S 148_Ver. Registration 1s not
d 7 of delay— ] t isa

yulical act

Registration of 1n execution application
does not amount to condonation of delvy
Condonation of delay 1s 1 jud cal act and
therefore to be performed after hearing
both sides  Remistration of the darihast
could only mean that condonation was
allowed subject to objections When
objection by the judgment debtor 1s made
the trial court should consider jud cially
whether there are sufficient grounds for
condoming the delay (Norman J C)
Raym DuTT v CHATUR BHUJ

1936 J 110

—=S 145—Conditional decree becom
g, final—Trial court cannot cafend
time—1I ci1et s proper reniedy

When 2 conditional decree becomes
final on the failure of the yjudgment debtor
to comply with its terms 1t 15 10capable
of being, vaned by the orig nal court except
by means of 11eview o A 552 Rel
S 145 of the C P C has no application
after a decree has been pssed  (Unurphy
J C) Ms1 NATHIV JAGELP

1927 5 22

——S 149— 1 pplrc bl to yudses il order
e Judh quidye evercesod us disorction
ind not to (thce note wntwalled by
by pudse

{2) Section 14) merns that tne court
must consider wiether time ought or
ought not to be granted
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An office note to which the judge
merely appends his 1mtals 1s not a juds
anl order becauce the Judge does not
exercise his discretion at Al (Norman
JC)BB&CI Ry v THE EDWARD
Mirs Co LTD BEAWAR

5) 8

—8 149—Pyment of duficrent conrt
Sfees

Payment of defictent court fees within
1 periad allowed by the court has the aime
effect as if the fee had been paid in the
first anstance  {Weston J C) Mouam
MED HaNIF v SyED Habip Hosay
1934 ] 11

—S 149—Appeal nsufficiently stamp
ed—It ought to be heard up to the
waluc of the Court Fee pard

An appellint whose prayer for ime
to mahe up deficient Court fees has been
rejected ought to be heard uvp 10 the
value of the Court fee pard in time
101C 207 1926 Lal )8 & 1931 Tah
257 Foll 26 1C 746 Dust
J )
Bint

(\Nortran
MD Hasvat ULran v BasTi

6] 27
—S5 149and O 7 R 8 Screral rdugs

but valuc I~App llate
Cor tvrll notlear Stanotu

not scparate y

Mhere the rel efs are  everal and are
uot <eperately valued 1t 1s not poss ble for
n ourt of \preal to hear the appeal up to
the value of the Court fee pad within
hmintion  suo motu witheut an applica
tton to amend the memorandum of appeal,
111 Lt 757 Doubted Norrtan ] C)
Mp Hasvat Urpan v BasTi Biot

&1 27
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Held, that the order of dismssal for
default cannot be construed as one reject-
g the plaint. In the present case the
order should be conmdered as an order
under §« 151 C P C and that smt could
be restored under the same sectiop.
1926 A« B L. J. Supp 41 Dist. (Norman
J.C) PaHARA v. Ram Bivas.

5] 103

——8 151—Restoration—=>Sutt dismiss~
ed for default (or decreed ex parte)—
No suffictent cause shown fo restore it
(or set ot aside)—S 157 has no applica
tion.

(b) Where no sufficient cause 1s shown
a court has no inherent power to restore
a suit dismissed for default under S 151
C. P. C, Sumilarly a court has no mnhereny
jurisdiction to set aside an ex-parte dectee
otherwise than as provided by O 9, R. 73,
48 A 175,43 0 94,1 P. 277,48C. L J,
596 Foll. 344 426, 2631 599, 44 B,
82,45 B.648 and 4 R 28 Diss (Jolly
J.C) GorpHan Dasv. B B & C I Ry
47 39,

——5 151 and O 9, R. 9—Restoration~—
No restoration under S 127 of no suffi
Cient canse

{a} A swit dismissed for default cannot
be restored under S.1513f po sufficient
cause 1s shown under O 9, R 9, 7927 Cal
158, 1927 Pat. 369, 1925 All. 610 and
1927 Lah 622Foll 35371 € 252,58 1C.
748,1927 Ran 58 and 1927 A. Jl, L.J.
Supplt. 20 Diss (Shannon J.C) Mot
Lav v. Hinpy

3}.69.

[—5 1518wt disnussed jor Defautt—
No “sufficient cause™—Still court may
restore sh
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(@) Even f there 15 no ‘sufficient
causes’ for default the Courts have inherent
powers under S 151 C. P. C. to restore 2
suit dismissed for default in proper circum
stinces (ATusphy J C.) Lacuni NARAYAN
v. RappA Ravav

719218 N)

{111} Execution.

~—S. 151-——Restoratron——CExecutton
application disnssed for default—Court
has wnherent pover to restore 1t

A covrt has inherent power o restore
an execution application dismssed far
default, (Norman J. C.) JawausR SINGH
v Jawara PersHAD,

1935 3. 195

Review,

~——$ 151 and 0.47, R. 1—Review—New
authority—No gronnd for Review

{c} An order which caunot be reviewed
on the ground of wrong exposttion of 457
cannot also be reviewed under Se 151
C P.C A Court campet alter its order
under § 151 because st subsequentls
changes its mind  (BalerJ CJ Firy
LAL Cuasp Baprr NARAIN V. FIRM

HIRA LsL JAGAN NaTH-
1926 5. 19

S. 151 and 152—Order drawn 48 and
stgned—Wien amended

{d) A court can amend its ordes BEE

0
1t has been drawn up and signed only ¥
two cases

(1) When the decree or order does

not correctly state what ‘:f
court actually decided or nten "
¢d. Tlus s done under #8110
herent power-
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(2) When there has been a clerical
or arithmetical mistile or an
error anising from an accidental
shp or omission  Thisis done
under S 152C P C  (Baker
J C) FIrv Lar Ciianp Babprl
Narian v Tirvy Hoa LaL
JaGAN NATH

192¢ S 19

——S 152—Scope

When a decree does not specifically
and correctly state what the court 1ctually
decided 1nd intended
for the decree holder will be to apply to
the court granting decree under S 152
C P C (MmphyJ C) LaL Cuavp
v. Gmsu Lar

the proper course

3) 38
——0 1 R 8—Formal order stmmaterial

\Vhen neceseary notice 1s issued ob tn
application under O 1 R 81t s immate
1l whether iny formnl order indicating
permission under the rule bas or has not
been recorded  The sutt 1s to be deemeda
representative smt (Jolls J € ) Bagicur
Datraciy v Hira Das

*3}1 8

0. 1, R 8—Onicr maic
court—TIorn not to be riposict s higher

e treal

cotirts

When once an order has been made
under O 1 R 8 and the representative
parties have been determined by the trial
court, it 18 not necessiry to go through
same form in eich successive court, 37
I1C. 137 Foll (Wurphy JC) P SanatiI
Prasuap v, P Mansn PLrsHap

2] S5
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—0. 1, R, 10="Firm"—To describe
Hindu joint fanuly business—The word
1s a mis description —Amedment allowed

The use of the word ‘Firm” 1n the
plaint to describe a Hindu Jomt family
business i1s a case of rms description.
Opporlunity to amend may be given.
(Vorman J C) FIRM Hazarl MAL GuLaB
CuaND v FIrv DoraT Ram Kunpav
\aL,

1936 J. 130

—0 1 R, W0—Swit wrongly filed 1n
name of Firm—Amcendment after lnmta
tior—D>N o bar to suit

Where a min gnes his business a
name which suggests ceveral partners it
dces not turn that business into a firm.
The name 1s merely an zahas for the
proprietor of the busmess. Ifin sucha
case a suit 15 filed under that ahas and s
snbsequently amended after lunitation by
substituting the plawstiff’s proper name
the case 1s one of mis description and not
substitution of parties and the smt does
not become time barred  (Norman J. CJ)
B P Buarcava v GHIsU Lar,

§J 1.

—0 1, R 10—\o addition of party
1 here vague assertions of being wnferes
fod 111 the properts

The applicant made vague ascertions
that she was interested in the propenty.
She gave no indication as tothe amount
cf her interest, how
whether she was in pos<essiop, Held, the
Court w1s not bound on <uch allegations
to make her 2 party. (Weston J, C)
KrsAR v Dnoor CHAND,

1t was derived or

1835 J. 66.
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—O0 1,R 10—Swut by one jount pio-
of the after
Limitation—Entire suit time berred

misee—Addition others

(2 1f 2 suit 1s brought by only one of
the joint promisees and the others are
joined after the limitation the resultis
thnt the swit 1s barred by time m 1its
entirety 6 C 815> Foll (Machin J C)
DHAN Ra] v KALU,

§ ) 5L

0. 1, R. 13—Plant not signed by
one of several plaintiffs—No repudiation
by non stgmng plawntiff—Dcfendant did
not assert at propur time that
sigmng plantrfy hal
Absence of signature tnunaterial

non

not consented—

Failure to sign the plaint by one
co plamtiff 1s immaterial The nclusion
of the non singing plaintiffs in the plamnt
was an assertion that they concented,
which 1n the absence of any demal by
the other side should be nccepted 77 C.
580 Ref  (NormanJ C) Rajpar Kaan
havina Lac

1936 J, 141,

-—0 2L, R1&R 4 Plantif entitied to
claxm possesston - Can sue at Ius perd
Jor nesne profits onls—Court cannot
refuse @ decree for tmesne brofits

Exen tf a pluntiff be entitled to claim
possecsion he can sue only for damages at
Ius peril and the court cannot refuse 2
decree for mesne profits f found due
(Barlee ] C) LapU v Bata PERsHAD

2] 23

——0 3, R 2—Local amendment

"¢, Notification by J. C
1931) 2(NS)
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——0,3,R.4(0)—4 person authonsed
wunder pocer of-attorncy to appont @
Picader can do so though he may not be
recogrused agent

A person duly authonised by or under a
power of attorney to appoint 2 pleader
can do so though he may not be recogmsed
agent within the meanmngof O 3,R.2
of the Civil Procedure Code as applicable
to Aymer Merwara (Norman J. C)
KHAIRAT MonamMuap v, HIRA CHAND

1936 1 138

—0.3,R, 4— Appontment of Pleader—
Not restricted to partres or therr anthorisd
agents

O 3, R 4 does not restrict the power
of appointment of pleaders to parties or
their authorised agents. (Weston J» C)

GHISU LAL v SHRI KISHEN
1935 ] §7

O 3,R. 4(2)—Pleader appointment by
a gurdian ad Litem of @ smnor— Appoint
ment does not ccase on munior’s attaning
majortfy

A pleader duly appointed on bebalf of
1 minor does not become functus officio
on the minor’s attuning majouty. Under
O 3, R 4 {2)CPC an appontment once
dely made cantinues tn force until deter”
mined with leave of the court by a wnting
signed by the client or pleader diesor
untill the proceedings 1n the swit are
ended as regards the chent  (Jolly J-C)
Basu Lat v G, ATRINS
4] 1

0 3, R d--Vakalatunama and memo
randum of appearance

See, Notufication by J C
1934 J. 1 (NS)
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——0,5, 17—Pastres should not request
Process serters £ !tk notices addressed

to them to thon co s

Sec Notiheaton by J €
1935) 6 (NS)

0 5 R.17and R 19—Purty refusing
to accept scriire—Serving officer acting
under R 17—Court bonnd ta cxantne liunt
ot oath unless report verified by affidavit

When a party refuses to tale notice
and the <erving officer acts uader O 5,
R 17 the court is bound to examine tum
ou oath unless be has ‘enfied his report
by 1n affidavid  (Norman J.C:} JAWAHIR
SINGH v, JAWALA PERSHAD.

1936 § 195,

—0 6,R 17,

Also see, C.PC—0 L, R. 10
Amendment Allowed.
Amendment Refured
Cuse decrded.

Principles

Suit not maintoinable,

Amendment allowed.

—0 6, R 17—Amendment of the
plunt sway be allowed to male 1t clear
that plasntsff w as sung as K irta

When there 1o nothing n the plamnt to
suggest that a plantiflf was deliberately
trying to conceal any facts from the court
he may be allowed to amend the plunt so
as to describe himself as Karta of the
jomt family.,  (Norman J. C)} PuooL
CHAND v. JAGAN NaTH.

1936 J. 16.
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~—0.6, R 1T—When certarn members
of a jotnt Huudw famuly sue, amendment
11ay be allowed to make 1t clear that they
stte on behalf of the joint fanuly

Certain members of a joint Hisdu
family sued in the r names without any
suggestion 1n the plaint that they were
doing so on behalf of the joint firm. An
application was sabsequently put m to
amend the plant stating that plamtff
formed a joined family with other members
and seeking to add to the heading of the
plunt the words “us members and on
behalf of the joint Hindu family ™.

Held, the amerdment sought, being
bona fide, 1s not more thau & matter of
form and be allowed. 33 A.272, 35 A,
519, 34 B. 7178 and 72 L. 428 Fol.
{Weston J. C) Mowuax Lat 1. [irv
RADHALAL PIRBHULAL.

1935 ] 11

—=0 6 R.17--Sutt wrongly filed n
name of Dirm—Amenduent after inta-
tron—No bas to sutt:

Where a man gives s business a
nime which suggests several partpers it
does not turn that businees 1into a firm
The merely an alias for the
proprietor of the busmess. Ifip <ucha
case a suit s filed urder that alas and

15 subeeq Iy

uame Is

ded

after 1

by cubstituting the pluntiff’s proper rame
the cuise 15 ore of mns descurtion and not
substitution of parttes ard the smt does
not become time baured 55 C. WL AL
432,30 BL.R. 117 List  (Normwan J.C)
B, P. BuarGav ¢ v, Guist LAL.

5
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D 6 R 1T—Amendment due to
unsatisfactory wordmg wn Pis] Form
H—No rights accrued to defendant
by himitation—Amendment alloved fo
enable plantiff to base lus clarm upon
only ground on which he can succeed

P untiff onigannlly alleged negl gence
and m sconduct of R way administration

Held the Railway Company should
not obtain adventage from unsat sfactory
warding 1n the Risk Porm and uoless the
amend nent would defeat a nglt which
has accrued by a planatifl
shonld be allowed to amend hts plawt to
base his claim upon what has be=n held
to be the only ground upon which he can
succeed (Weston J C) GANESHIIAL
MannaraLv B B &C I Ry Co

19357 38

limtation

Amendment Refused

© 6 R 17—Different cause of
action—Sut for ejectment — Amendutent
cannot be allowed to contert 1t to
sttt for possession

Swt for
that he was owner

Defend 1 d
Defendant died His
legal representaties claimed that they
were 1n possession in their own night
Plamntiff then applied to amend the plamt
to sue 1n the nlternative for possession on
the bas s of title

Hell the proposed amendment will
introduce a different cause of rction  The
refusal to amend will not deprive the
plamtf of any nght (Weston J C)
CHAND MAL v, MoHoMMAD HUssalN

1935 ) 100
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O 6 R 17—Sust on allegation of
tenancy farling—DPlaintiff not allowed
to succed on fitle

Plamtiff’s case was that defendant was
her tenant on an agreed rent Defendint
demed pluntff title asserted s own
and dented any relationchip of landlord
and tennt

On evidence 1t was held that pluntiff’s
title was proved and that there was no
definite evidence of defendant s tepancy

Held 1n the smit as framed the ques
tion of title to the property could not be
gone 1nto and the plantiff having faled
on the plea of tenancy could not be allowed
1 decree for ejectment on the bass of
tile  Crol Second Appeal Mo 45 of
7929, 57 C 394, 1925 All 705 and 1926
Sind 98 Foll 25 A 256 Not appheable

(Weston J C) UmRrAo v MAHDLVI
1935 4

not

O 6 R 17—Amendment
allot ed to ware default dause

When a plaintf his once relted on
the default clause he cannot afterwards be
allowed to amend lus plaint so as to nante
i (Norman J C) ABDUL GHANI

ARBER hHAN
6] 4

——0 6 F 17—S8wt for recorery of
money lent—An endment to show that
money t as really earnest money—\ot
allowed

A plaint lud s one for recovery of
money lent cionot be nllowed to be
amended to show that the money was not
aloan but was carnest money pud ona
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contract of sale which the other side had
failed to perform  {Norman J C) PFERU
v. Skt GOVIND

#5121

Case decided

0.6, P.17and § 115—dAn order
refusing amendnent 1s a * case decrded

A refusal to allow an amendment s a
case decided within the meaing of S 715,
1935 All 333 Foll.  (Weston J CJ)
Cuasp MAL v Monoumap HUsSAIN.

1935 100,

Principles

——0 6 R 17—Rules and principles
for grant of leae

(2) (@) The rule 1s that amendments 1o
pleadings ought ordinarily to be allowed

() Leave to amend should be refused

where

(1) the apphcation 15 not made in
good faith, or

(n) the amendment would mtroduce
1 totally incoisistent case, or

(1) the effect would be to take anay
from the opposite party a legal
right which has accrued to him
by lap<e of time.

) A change n the cause of action s
pot necessarthy 1 bar toan amendment of
aplaint  \Vhatisa bar is the substitution
of tn inconcistent ciuse action inconsis
tency meiming two facts which cannot
eust together.  {Macklin J. C) AN
Mar v. GoG Raj.

S)1
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0 6 R 17—When amendment to
be allowed

Whether the court should or should
not grant leave to amend the plamnt
depends upon the stage at which the
amendmend 1s ashed for and whether the
onginal error tn the pleadings 1s due to
mistrke or nadvertence {(Vorman J. C)
G GouLD v. JAaTAN LAL.

5J. 100.

—O0 6 F
allowed

V7—Amendment when

(b) Leave to amend will as a rule be
granted to enable the real question tn
1ssue between the parties to be raised on
the pleadings and where 1o tiyry can be
caused to the opposite party except such
as can be sufficiently compensated n
costs. 7925 Oudl 291 and 1925 Mad, 585
Not Foll. (Murphy J. C.) Gopr Kispen
v. Raxt PaL.

1925 s 21,

0. 6, R 17—Amendment—v.hen
refused

() Amendment will be refused when
1t 1s not sought in good faith, or when the
amendment 1S not essential, or would
occassion irreparable loss to the other
side, or when 1t 1ntroduces a totally new,
different and 1nconsictent case and 15
made 1t a late stage, 7925 Oudh 297 aud
1925 Vlad 985 Not Foll  (\urphy J. C)
Gort hisueN v. Rayt Pap

1925 §, 21.

Suit not maintainable

—0 6, R. 1T—Court held sust

" 1,

not

No d
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When once a finding, that the suit s
not mawntainable has been recorded and
remained unchallen,ed 1t cannot be set
aside and consequently no leave to amend
the plunt can be further granted (Murphy
J C) » Paxna LaLy § KaLiay Mar
Dapira

23 175

—0 6 R 17—S1.:f not s star 1able—
Allow pl rintiff to withdraw—Auendment

cannst b illowel

(b) Whena sut 1s unsustunable as
brought the proper order ta pass 15 to
allow the plambff to withdraw the surt
with levve to bring a fresh st and on
fallure to dismiss the swit  The plant
caonot be ordered to be amended and
proceeded with in the same swit 9 A 191
P C Foll (Baler J] C) S SoBHAG
MAL LODHA v 51STUR CHAND

1926 S 41

—0 LR 1—Court shoull sec sub
stance wnd not form of plai it

It 1s the s tbstance rither than the form
of the sut which should le considered
51 1 L J 61 Foll (WestonJ C)
ABDUL GHATFAR v NOHAMED SHAFI

1935 107

—0 LR 1—Comt shoull sec sub
stance anl not fornt of 1clief

(1) A defect n the form of relief
claimed 15 immaterial of the rel ef required
hasbeen substantially claimed in the plamt
\Vhat the court has to consider 1n questions
of mawtainability 15 the substance rather
than the form of the swit 1931 Wai 94
27 A 325 Rel (lackhin J C) Cuarur
Buug v Rav hisuen Das

5§ 61
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—0 7, R, \—Defendants particular
status not pleaded which would mak
I liable—But Court bound fo take
sudicral notice of that status— Defen lant
havle

{6} To aliow defendints to escape a
lability by ommssion to plead a status
which 1s theirs, by refusng to take
judicial notice of a provis on of the statu
tory law would be an abuse of the powers
of the court and a defeating of the ends of
Justice within the meaning o1 S 151CP C
(Murphy J C)} MoTa v RAM RISHEN

19255 49

——0 7, R 1andS 20~Cause of a ti0:
neither pleaded nor proved—Court las
1o jurisdiction

Plaint gives no 1ndication as to how
the cause of action arose within the court s
junsdiction  No mention as to where the
price was payable  No evidence led upen
she pmnt  Held, as plantiff has not
attempted to show that money was pay
able within the courts jurisdiction and
not to his ageut or canvasser who made
the contract at Umreth in the Bombay
Presidency, the court had no jurisdiction
(WestonJ C) B P BuarcAva v CM
SHaH & Co

19347 103

——0 7, R 7— Minor rilief van be grant
ed where major rlsuf clatmed

\Vhere a major relief 1s claimed a
mnor relef cam 1f proved, be granted
A plantiff suing on sole ownership ¢
succeed on proof of joint ownership
(MNorman J C) BENI GoraL v haNinA
LAL S

*6) 4
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0 7, R T—Scopc—1 larntift o 1emed
the vall as her own—Court can gran
degrec that wall 1s a party v all

The general rule is that 1 Court should
give what relief it can

The plaintiff claumed the wall as her
own Hdld, that the court can granta
decree to the effect that the wall s joint
of the parties, 1930 P.C 38 Foll. (Vorman
J C) TEeuPLE OF Skl Rayv CHANDI aJ1
v Natml

1936] 134

——0.7, R 7Tand § 100—H:igh Court
can grant proper relicf cuen though not
clasmed 11 lower courts 1f fac:s stated in
plaint

Inviewof O 7 R 7 C P C there
1s pothing to prevent the High Court 1n
Second Appeal from granting the proper
relief to a plaintiff even though 1t was not
claimed by him in the lower courts where
the facts on which such a relief can be
granted are sufficientlv stated in the plant
27 N. L. R 327 and 27 A4 321 Rel
(Blacklin J. C.) NARsinGH Das v
NarRAN Das,

5].13

—0.7, R.8and 8 143—Scxeral reliefs
but not separatdy talued—Appllate
Court will not hear Suo motu *

W here the reliefs ate <everaland are
not seperately valued 1t 1s not possible for
a Court of Appeal to hear the appeal up to
the value of the Court fee pud within
limitanon, suo moty, withour an application
to amend the memorandum of appeal,
1931 Lak. Doubted (Norman J C.
Mp HasuAT ULLant v Basti Sipt

J21.

AJMER LAW DIGEST,
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O 7 R 10—Court returmng a pla nt
Sfor prusentation to proper court—It cans
not cxtend the ortginal persod of luntar

tion

A court returnea the plamnt for presen
tation to the proper court within a fort
aight Plainuff then represented the
plamnt 1n the proper court, By that date
the suit had become time barred

Held, the order of the first court atlow-
ing a fortmght for representation was
illegal and could not extend lIinmtatton.
(Norman J C) HEERA LAL v KALU.

1536 67,

——0 7, R. 1 (e}—Appeal not properly
stamped—Court may order party to malke
updeficiencywithenlimstation — If appeal
pled on last day of linutalion correct
procedure laid doun

(4) When the appeal 1s not properly
stamped the court may order the party to
make up the deficiency within the pariod
But if the appeal 1s filed
on the last day of limitation with defictent
court fees the correct course 1s to call
upon the appellant to show why the appeal
should not be rejected and if an apphica
tion 1s then made under S 149 Civil
Procedure Code or Section § of the Limi-
tation Act notice of 1t should be given to
the oprostte party and the potnt should be
decided bafore the appeal 1s set donn for
heaning on 1ts menus. (Norman J. C)
B.B. & C L. Ry. v THE EDWARD MiLLS
Co, LTb, BEAWAR

of ltmitation.

5] 83,

—0. 8, R. 6—-In surt for accounts
Dofindant entitled to amount found due
to hiim against Plantiff, without clanm-
sng 3t as a scl oy,
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If Plamtiff sues for accounts, heim
pliedly undertakes to pay to the defendant
any thing that may be found due on
accounts being taken and defendant need
not specifically pray for a decree. Deft's
claim not bemng a set off no questton of
Court Fees or Limitation anses 32 A.
525, 14 C. 147, 54 M 654, Folt 46 A,
858 Rel (Norman J. C.) THIRANA
KutTrr v. RaTi RaM Guist Ram & Co.

*1934 1. €8.

—0.8,R 6—Equutable set off—Mean-
tng of

When the different demands anise out
of the same transaction or are so conzect-
ed i ther nature and circumstances
that they can be looked upon as part of
one transaction there anses what 1s called
an equitable set off and on this Court fees
are not payable. (Norman J.C) APAjt
v. NOOR MOHAMAD.

1936 § 10

~—0 8 R, 6—Legal sct off ~What
amonnts to:

A legal set off must be for money
legally recoverable from plantiff, that s
to say for it must be money for which
defendant could sue plainuff. (Norman
J. €C) SorLrwon D'rRazario + JAMES
D. Rozarto

1936 J. 60.

——0.8, R. 9—Counter written state-
mest—Written statement  putting for-
ward a counter-clatm—Destrable that
Plasntitf should file a cownter written
statentent :

Whenever the written statement puts
forward anything 10 the nature of a
counter claim it 1s advisable, though not

AJMER LAW DIGEST.
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cbligatory, that the plaintiff should file a
counter written statement. (Norman J.C)

BsaLu RaM v. MaGaN LAL.
*1936 J. 217.

0.9, R 6(1) (a)—No ex-parte Pro-
ceedings— Unless proof of legal service

Lxpatte orders should not be made
except on proof of legal service. (Murphy
J-C) Jar KISHEN v. GHISA LAL.

1) 14

l ——0.9, R. 7—"Good Causc” includes

non-service of summons:

“Good Cause™ 1 Order 9, Rule 7 will
include non-service of summens. {Norman
J. C.) BIRDHI CHAND v. NORAT MAL.

1936 3. 18,

0. 9, R. 3—Application for restora
tion on same day—Restoration should be

allowed . X,

A plaintiff reaching the court finds that
a part of lis claim has been decreed
to the extent of defendant’s admission.
He applies on the very day for restoratton.
Held, that restoration should be alloned.
(Murphy J. C) FirMm CHOTH MaL Sua
LAL v. S#tEC NATH.
315

——0.9, R, 9—~Restore sut1f plawnieff
lalc by a few nunules:

(&) R d for
default should not be refused if the plan-
uff nas late by a few minutes enly in
arriving on the date of hearing, 46 Al
60, 1925 Bom. 421 and 7924 Bom. 392
Rel.  (Shanmon J, C.) Mor! LaAL v-
Hinou,

of a smtd

3169

a
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—0 9, R 9—Sust restored on payment
of costs—Costs not pnd till next date—
Suit dismussed as plarntiff did not comply
with conditron prece lent —Plaintsff subse
quently applic i for restoration—Applica
fron 1s mamntatnable

When nn order 1s made subject loa
condition precedent and the order lap es
because that condityn precedent s not
fulfilled, 1t 15 open to a party to show that
the non fulfillment wa due to causes over
which he had potcontrol  (Aerman J C)
Momas LAL v GIRw ARk LAL

*1936] 212

0 9 R 9—Court rustored sutt con
trary to O 9—Revisioq lies

See— C P C—S 115
0 9, R 9—Sut

defanit—No sufficsent cause shoun to

dismissed  for

restore 1t—Whether S 101 has any
aptlication
See C P C—5 151—Restoration

—O0 9 R 9—rxcitior Apphication

See C P C—5S i151—Restoration

0 9 R 13-0sic setting asticex
parte decree—Cannot be chillenge? n
appe 1

See. CPC-S 105
——0 9, R 13—Comrt sct astde ex parte
decree contrary to O J—Ritision ics
See C P C-5 1

—0 9, R 13— rpirte decrec—No
suffictent ¢ wmse to s t 1t astde—W hether
S 151 has any pplic ttion

See, 'C I' C—S 151—Restoration
=—0 13—Do.uments must be proiuced
at first hearsng—Lun lorsement

ATMER LAW DIGEST
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Sez District Judge s Netification
2§ 59(G 8)

0 13, R 3—Rejection of document
not producel from proper custody

It 1s not 1 valid ground for rejecting
~ document that 1t was not produced from
proper custody (Norman J C) Harl
Das v MuNICIFAL COMMITTEE AJMER

19347 61

—0 13, R 4—Document proved but
not niorsed Documenttobe constdered
Where a document has been produced
and proved by a party 1t 1s ertitled to
derive its full benefit mspite of the fact
that it has not been endorsed by the court
as required by the provisions of Order 13,
Ru e 4 because 1t 1sa cardinal principle
of Juw that the action or 1ipaction of the
court shall not harm any man (Shannon
J C) Rav hisHen v Kasnr Raw
*$J3m.

0 13 R 4—Doacuments not endors
el but sclied by trial court—Appellate
court may remand for complrance

Where the trial court has relted upon
documents which bave not been endorsed
asrequired by O 13, R 4C P C the
Appellate Court should not rule out of
cons deration such unendorsed documents
but the proper cource is to remand thte
swit for compliarce with the provisions of
that yule 5 L 227 and Y L. 4 Rel
(Broomficlt J C) Nasir UDDIN v Noor
MotaMAD

5] 5

——0. 14, R 1 (5)—Double and regats
1ssues deprecited

. 7
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—-0 20 R 1) —Trung of wnstal
ments—Judicral Act—Reuision lies

(a) Discretion to fix instalments 1sa
judical dscret on ud fulure to exercise
1t majud cal manner 15 a vald ground
for interference in revston 7 L 39 and

71C L J 431 Foll (JollyJ C) Firv
Brput CHAND Stean CHAND v MoTl
Lav

41 76

0 20 R 11—V local cnactment
pernutting instalments to agriculturists
1 Eaccution proccedings

Nolocal ecactment appears to exist
permitting instalments to be allowed 1n
execation proceedings when the yjudgment
debtor 1s an agr cultunst  (Weston J C)
Rajr v CuItar

*1935] 42

——O 20 R 18and O 26 R 14 (3)—
Decree s preliminary — It becomes Sinal
after hearing p uities

{6) A decree for partition under O 20

R 181sonly a prel minary decree A final

decree 1s passed after cons deration of the

Commissioner s Report under O 26 R 14

3) (Broomfili J C) ABDUL At
v R B S Bripu Mar

3] 59

—0 21, R, 2—Adjustment—Uncerts

ent canoot be
xecuting Court
AN LAL v PANNA
g
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An oral agreement as an adjustment of

a decree cannot operate as a bar to an

execut on applicatton. (Sh nuon J C)
NOOR MoHAMED v SURHAN Raj

*3)2

——0 21 R 2—Lxecutor\ agreement—
No adjustment

Executory agreemer t cinnot be pleaded

1o bar of execution 54 A 573 and 1931

Lal 608 Fell 7935 Bom 303 Not Foll

19354 M L J 97 Ref (Vvorman ] C)
Karzan ML v Ravt Pan

1936 J 157

——0. 21, R 2—Parties can substitute
fresh contract for decree—It wull an ount
to adjustment

1t 15 open to parties to a decree to subs
titute a fresh coatract for a decree and
for the judgment debtor on such “fresh
contract having come 1into existence to
apply for the adjustment to be recorded
Au agreement that at o pe future time on
delivery of property the decree would be
coustdered satisfied would be no adjust
(Weston J C ) BALAY JAWANA
11935 § 97,

——0 21, R 2—joinf decree holders—
Aduussion of satisfaction by one docs

not bind others unless he receixed on
behalf of all

ment

Ap adrussion of satisfaction by one
Decree holder does nat bind tl e others
the absence of evidence that he recened
1t on behalf of others (Normanj C)
MUHAMMED Aziz ULLAH, v ABDULLAH

¢ 1936 32
\
* & R, 18— Jont decree holders—
apply for hs share
n.h.fﬂr )
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1t 1s pot open to one of several decree
holders to apply for execution i1 respect
of his share of the decree It 1s rot open
to the court to allow execution for a share
only (No manJ C) MUHAMMED AzZIZ

ULrany AlDULLAH
1936 32

—0 21R 15—Application for evecu
tion must state that 1t 1s filed on behalf
of all—Ouusston 1s fatal

Ommission to statein the evecuion
application that 1t 1s filed on bebalf of all
jomt decree holders 1s a fatal defect
(Norman J C) MUuHAMMED AziZ ULLAK
v ABDULI AH

1936] 32

——0 21 R 16—Decree assigned—No
separate application for notice to assign
or nccessary

No separate application for notice to
the ssignor s necessary The request
may be made 1n the execution appl cat on
(Norman J C) GuLaB CHaND v Rawu
Niwas

1936) 79

—0 2L, R 19—Redumption decrec—
Exccutian for defond wat « costs—Linu
tatton—~Commencement of

(a) In o redemption decree where coste
of the smthave been anarded tothe defend
ant, execution cannot be bad by him
under O 21, R 19 solony as a larger sum
13 p1yable by him under the decree to the
plaint:ff

(b} 1he defendant being entitled toa
s~t off only for costs hmitation for execu
tion of his dertee for costs would
commence from the date of payment of

the redemption money to the plant ff
25 1 121 Foll (Joity J C) SETH
SoBHAG MAL v P Rav Cuanpbra
*4} 5
——©0 21 R 50 (2)—Scope of
The word 1s | sputed must be taken
to mean 15 not admitted {NorrwanJ C}
SonHA RAM SrI Ravt v [ Rasuy LAL
1934] 54
O 21, R 50(2) and (3)—E2 parte
order passed by one Court cannot be
questroned by another cor rt

Sub Judge Moradabad passed 1 decree
in favour of appellant against a firm
Subsequently he granted leave ex parte
to execute the decree agawnst respondents
on the ground that they were partners
Appellants sought to evecute against
Respondents at  Ajmer Respondents
denied at Aymer that they were partners

Held the respordents could totre open
the quest on wh ch had been decided by
the Moradabad Court

Courts of concurrent junisdiction can
not question each others procedure
When an order under O 21 R 50(2) s
passed ex parte by one Court there 1sa
presumpt on that 1t was passed after
legal enquiry 1929 Al 590 Dast
(NormanJ C) F Sobua Ray Sri Rav
v Prapnu Lav

1934} 54

——0 21 RS8

Also see  Tran<er
—S 53
O 21, R 58 and R 63—Objections
desmissed—Surt by ostensible ot ner—
Burien of proof on Decrec holder to
shou that transfer was frawdulent

of Property Act
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—0. 20, R 1) —TFrung of wstal
ments—Judicial Act—Retision lres

(a) Discretion to fix 1nstalments 15 a
judical d scret on and fulure to exercise
1t 1n a judicial manner 1sa vald ground
for interference 1n rev sion 7 L 395 and

11C L J 431 Toll (JollyJ C) Firm
BrpHI CHAND SteaN CHAND v MoTI
Lac

4] 76

0 20,R 11—\o local enactment
permutting wnstalments to agriculturists
m Evewution proceedings

No local eractment appears to exist
permithing 1nstalments to be allowed 1n
executio1 proceedings when the judgment
debtor is an agricultunst  {Weston J C)
RaJt v CHITAR

+1935 ) 42
O 20,R 18and O 26, R 14 3)—

Decree 1s preluminary —1It becomes final
after hearing partics

(6) A decree for partition under O 20
A final
decree 15 passed after consideration of the
Commssioner s Report under O 26 R 14
{3) (Broomfieti J C) AspuL \ajip
v R B § Bripu ML

R 1815 only a prel mmary decree

3] 59

—0 21, R 2—Adjustment—Uncerts
fied—Cannot be 1ecogmsed

An uncertified adjustment cannot be
recogmsed by the Executing Court
(Weston J C) CHIAGAN LAL v PAxnaA
Lav.

19357 84

—0, 21, R. 2—0ral agreement—No
bar o exccution apphication
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An oral agresment as an adjustment of
2 decree cannot operate as 71 bar to an
execut on application (Sh nmon J C)
NOOR MOHAMED v SUKHAN RAJ
*3J2
——0.21 R 2—Executory agreement—
No adyustment

Executory agreemer ¢ cannot be pleaded

1n bar of execution, 54 A 573 and 1931

Lah 608 Fell 1935 Bom 303 Not Foll

1935 A 81 L J 97 Ref  (vormanJ C)
Kavyan MiaL v Ram ParL

1936 ] 157

0, 21, R 2 —Parties can substitute
Sresh contract for decree—It will amount
to adjustment

It 15 open to parties to a decree to subs
titute a fresh contract for a decree and
for the judgment debtor on cuch *fresh
contract having come mto existence to
apply for the adjustment to be recorded
Au agreement that at «o ne future time on
delivery of property the decree would be
coustdered satisfied would be no djust
ment (Weston J C) MaLay JawaNA

719353 97

~—0 21, R 2—Jont decree holders—
Admussion of satisfaction by one does
not bind others unless he recened on
behalf of all

An adrussion of satisfaction by ope
Dectee holder does not bind the othersn
the absence of evidence that he received
it on behalf of others (NormanJ C)
MUHAMMED Az1Z ULLAH, v ABDULLAN

1936) 32

O 2 ,R,15—Jont decree holders—
One cannot apply for s share.
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It 1s not open to one of several decree
holders to apply for executton in respect
of s share of the decree
to the court to allow execution for a share
only (Mo manJ C) MUHAMMED Aziz
Urtan v A1 DULLAH,

Tt1s rot open

15367 32

—0 21, R 15—dpplication for crecu
tion must state that it ts filed on bhalf
of all—Onussion 1s fatal

Ommuesion to state in the execu ion
application that tt s filed an behalf af all
jornt decree holders 1s a fatal defect
(Norman J () VIUHAMMED Azl/ ULLAH
v ABDLLIAH.

1936 J. 32.

——0 21 R 16— Decree assigned— No
separate application for notice to assign
or necessary

No separate application for notice to
the assignor 1s necessary The request
may be made in the execution application
(Norman J C) GuLas CHAND v Rawv
Niwas

1936). 79

0. 21,R 19—Redemption decrec—
Exccution for defendant s costs—[ um
tation—Commencomant of

(@) 1n a redemption decree nhere costs
of the smithnve been awarded to the defend
ant, evecution cannot be had by him
under G 21, R 19 solony as a larger sum
15 p1yable by him under the decree to the
planuff

(5) The defendint being entitled to a
set off only for costs, limitntion for execu
tion of his decree for cosls would
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the redemption money to the plamntiff,
25 M 121 Fell (joury J. C) SrTu
SOBHAG MaL v P Ram CHs\DLA
*] 5
——O0 21, R 50 (2)—Stope of
The word 1s iisputed miust be taken
to mean ‘15 not admitted’ (MormanJ C.)

SoBHA RaM Sri Ravt v [ RaBHU LAL
1934) 54

—— O 21, R.50(2) and (3)—Ex parte
order passed by one Conrt cannot be
gnestioned by anvther court

Sub Judge, Moradabad, passed a decree
in favour of appellant agamst a firm
Subsequently he granted leave, ex parte,
to execute the decree against respondents
on the ground that they were partners
Appellants songht to execute against
Respondents at Ajmer. Respondents
denied, at Ajmer, that they were partners

Held, the respor.dents could cotre open
the question which had been decided by
the Moradabad Court

Courts of concurrent jurisdiction can-
not question each other's prceedure.
When an order under O 21, R 50(2) 1s
passed, ex parte, by one Court thereisa
presumption that 1t was passed after
legal enquiry, 1929 AN, 390 Dist,
{Norman J C) F.SonHA Ravt Sr1 Rau
1. Prapnu LaL.

1934 ). 54
——0. 21, R.58
Also see, ‘Tranefer
—S5 a3%
~——0 21, R 58 and R.63—Obyections
dismissed=—Sust by ostensible otwner—
Burden of fproof on Decree holder +
shotw that transfer was fraudulent i

of Property Act
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When the ostensible
objectian 15 overruled by the e<ecuting
Court files a swit under Order 21 R 631t
15 for the oprosite party to show that the
transfer was a fraudulent one & P 890
1927 P C 237 and 55 A 266 Foll
{Norman J C) MOHAN LAL v wIRWAR
LaL

owner whose

*1936§ 212

—0 2, R 63—Scopc ~No absolute
distinction betueen @ surt under O 21
R 63 and on. under Transfer of Pro
perty Act S »3

There 1s no absolute distinction between
a3 suit brought under O 21 R 63 of
C P C and 1 sut under S §3 of the
Transfer of Property Act Ifa decree
helder whose attachment has been removed
as the result of an objection preferred
under O 21 R 58 files a swit agaimnst the
objector on theallezation that the objector s
title 1s based on 4 transfer which 15 void
able under S 53 then the sust falls under
both O 21, R 63 and S 53 (Norman
J C) Avoran CHAND v Rav Natu
Rayv Narary

19367 104

——9 21 R 65—Sale not completed—
Nazir not entitled to remuneration

(b) The rules do not provide for pay
ment of any remuneration to the Nazir
when tne sale has not bsen completed
(VMurphsy J C) BEUARL Lar v Tur
Distuier Nazig

3) 51

O 2L,R 66—Sale proclamation—
Contents—=Future wnterest and costs fo
be ancluded—Sums not so ncluded
cannot be claumed subsequently
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CLVIL PROCEDURE CODE (1908) 0 21,R 66,
The sile proclamation shall specify as
farrly and accurately as possible the
amount for the recovery of which the sale
1s ordered which should 1nclude »ll sums
for future interest and costs incurred and
due up to that date Aby such sum not
wncluded 1n the gale proclamation camnot
be claimed thereafter m that Darkhast
except costs incurred and allowed subse
quent to the sale proclamation  (Rorman
J C} Poosa MaL v HanGcaum Koer
*6) 5.

——0 21, R, 66—Court sale need 1ot
continue for seven days

(@) The Civil Procedure Code does pot
lay down that a court sale should continue
for 7 days (Vurphy J C) BEHARI LaL
v THE DISTRICT NAZIR

3§ 51

O 21, R 66—appeal—Order orer
ruling an objection that only part of
the property should be sold 1s appeal
able

An order overruling an objection that
only patt of the property should be sold 15
not an nterlocutory one but 15 appealable
{(Norman ] C) Gapt Dass v Sural
ML

1936113

——0 21, R 66 (2)—1sme of sale means
the tame at « huch sale begins

The time of the sale which 1s requred
to be set out by Rule 66 (2) obviously
means the time at which the sale begins
The tidding ought not to start until the
adverticed time  (Norman J C) Gapt

Dass v SurAj MaL
1936),13
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0 21, R 66 (e)—Sale proclama
tion—Refevence to @ third party s claun
on the property s not material trregu
larity—sinularly omisston to refer to a

possibility of Litigation 1s not @ matertal
wrregularity

A reference 1 a proclamation to a
third party s claim on the property s not
a material irregulanty  Similarly om ssion
to refer to a possibthity of 1t gation s not
amaterial irregulanty 55 5 205 Foll 41
M 985 Not Foll {horrian JC) CHUANI
Lar v R B S BIRaADH Mar LopHa

1936] 169

——0 21 R 67—S8tay of court sale—
Should be conditianal on deposit of
Naztr s commission

{a) A stay of a Court sale should be
granted conditional on deposit of Nazirs
commission 1n courte {VUurphy J C)
BEHARI LAL v THE DISTRICT NAZIR

3] s1

—0 21,R 90—Auntion Pr rchaser can
apply to set aside sale

In suitable case an auction purchaser
can apply to set aside thesale 17 4 479
Foll 3P L J 576 9R 621md 4L 1

NotFoll 36 C 323 Ref (\or 1anJ C)
Cnuant Lary R B S Bikpan Mav
Lobpia

1536 169

0 21, R 80~\o final decrec—Yet
sale after notr «—Salc not nceessarily
votd—No Rexision
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(a) The absence of a final decree for
<ale will not necessanly vitiate the preeed
ings of the court in execution leading to
the sale of the property if an order for sale
s passed ona notice to the Judgment
debtor 28C 73 5B L R and24 M
695 Foll

(b) In such a case 1t cannot be mam
tammed 1 Revison that the executing
court acted without junsdiction in order
ng the sale

(¢} Tt cannot be held that a court acted
irregultrly 1n not taking into consideration
an objection which was never put forward
beforeit {Jolly J C} NARAIN Das v
Misri MaL

4) 58

-—0 21 R 90—Non mention of value
of property s not matersal srregularity

(d) Under O 21, R 90 C P C. the
only ground for setuing astde a sale s
some matenal irregulanty or fraud o
publishing 1t Non mention of the valua
tion of the property in the sale proclama
tion 1s niot @ matenaliregulanity  {Jolly
J C) Naraix Das v MIsrI Lat

4] 58

-—0 21 R 90~Auction salc on Sunday~
Sale not smvahd

An execution <ale ts pot rendered iz
vahd siumply because toe Nazir beld st on
Sunday (Murphiy J C) MoTr LaL
MEsShs MITSUI BHUSsAIN halsia LTp

2] 834
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——0 21, R 86—Delivery of possession
of equity of redemption of usufructuary
morigage

In so far as there can be possession at
all of the equity of redemption of usu
fructuary mortgage that possession must
follow title But 1if title changed when
the sale certificate was 1ssued 1t cannot be
said that the original mortgagor remained
1n possession of any sort (Norman J C)
DeeP CHAND v GHEWAR CHAND

1936 136

—O0 21, R 103—Su1¢ under—Possesston
clasmed~~Court fees Rs 10/

‘When possession 15 claimed in a suit
under O 21, R 103, C P C which 1s
based upon title the proper court fee pay
able 1sRs 10/ 5 A M L J 61 Foll
orman J €} Chnatsrr Bal v Noor
MOHAMMED

6] 46

——0 21, R 103—Any su:t brought to
get rid of an order under R 101, what
ever als form, suust be brought with n
onc year

(2} The effect of Rule 103 of Order 21
Civil Procedure Code read with Article
11 Aof the Limitation Act 1s that an
order passed under Rule 101 can be set
aside only by a swit brought withm one
year Any suit brought to get rid of the
effect of an order under R 101, whatever
1ts form whether for declaration or eject
ment based upon superior utle, must be
brought under R 703, 53 B 668 Foll
1926 Cal 377, Dist  (Vactlin J ©)
Cuatur Buuj v Ray Rhisues Das

5J6
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~—0 22, R 2-Swuit jor redemptton—
Death of one of the plarntifrs—No abate
ment

(2) In a smt for redemption (as the
survitving plaintiff can redeem the whole
mortgage by virtue of section 91 of the
Traosfer of Property Act) there can be
1o question of abatement of the suit on the
death of one of the plantiffs (Broomfield
J C) Guisa LAL v Sujav MaL

21

—0 22 R 3—Abatement as a whole—
It 15 11 the nature of dismssal—Appeal
lies

(1) The Civil Procedure Code does not
contain any spectfic provision for the
abatement of 2 sutt or an appeal as a
whole when the right to sue or appeal dees
not survive  Such an abatement 15 really
10 the nature of a dismissal of the suit or
appeal as mcompeten* and amovnts to
decree  Consequently an appeal lies from
such an order, 77 A 772and 20A L J
274 Ref 7 L 582 koll {Jouiy J C)
KAJORI MAL v. BEHARI LaL

417

-—0 22 R 3—Representative sust—
Appeal abated against one appellant—
Whole appeal docs tot abite—Test
whether appeal can  be proceeded 1
absence of legal ropresentatne  of
deceased

An order that 2 suit or an appeal
abates as a whole 1s not an order fallhiog
d rectly under O 22 R 3 but st 1s of the
nature of an order of dismissal as
incompetent because 3t 1s not poss ble for
the court in the absence of certain parties
to proceed with it It is to be scen



133

CIVIL PROCEDURE CODE {1308), 022, R 3

whether 1t was not possible to proceed
with the appeal mm the abeence of the
legal representatine of the deceased
defendant  If the grounds of appenl were
common to all appellants the appellate
Court could vnder O 41, R4C P C
vary the decree 1o favour of the dsceased
evenf he had not appealed Hence no
total abatement 4 A,V L J 77 Foll
(Weston J.C) ABDUL AzIz v AMIR ALI

1835 102

—0 22,R.3--Total or Partial ab te
ment—Test uhether effectite decree can
be passed aganst remannng defendants

The ocly cnterion 1s whether an
effectine decree caa be pasced againct the
surviving respoundents (Jolly J. C)
S AMAR CHAND v Dan MaL

*3) 8

-—0, 22, R. 3 (2) and (4)—Total abate

ment—Where decree woula be tufruc

tuous—Representatite sutt—Party dies—
Legal represcutatrve not brought on re

cord—Total abatement

The decree which would be infructuons
1a the absence of the legal tepresentatives
of some of the deceased parties cannot be
passed.

Theugh tn a suit of gepresentative
character i1t ts not necessary to make all
the persons interested parties, yet where
some persons were made parties therr
presence becomes necessary on appeal.
If any such person dies and his legal
representative 1s not brought on record the
suit abatesin toto 7926 L 37,429, 216
and 234 and 53 1.C 548 Foll (Vurphy
J.C) P. SAwATRI PFRsHAD v P Masa-
BIR PERSHAD

21585,
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—0 22, R 4_Total abatement 1f
withdraval or partial abatement will
result an o 1nconsistant decree

Anv appeal which had abated or was
withdrawn as against one Respondent
will become incompetent as agamst the
other Respondent if the Applicants success
will result 1n two inconsistant decrees.
(Normuan J. C) MOHAMMED Bux v
HazARAT NOOR KHan.

1936) 19

——0 22, R, 4 (3)—Legal representative
already on  record—No apphication
necessary

\When a legal representative of a
deceased party 1s already on the record no
application to join him as such 1s legally
required 57 8l 347,2 R 445, 1933 Lah.
765 (a) Foll 70 P. 3417 Not followed.
{Norman J C) FATEH CHAND v. RAMAN,

1934] 15

0 22, R 5—Iuter-meddier and Rever
stoncr—DBotl to be joined:

Both, an inter-meddler of the deceased'’s
property and a reversioner, are to be
counted as legal representatives, (Baler
J C) MADAN LAL v. GOKAL CHAND.

2] 16.

——0. 22, R 6—No abatement betucen
Prelinunary and Final decree

{c} In cases where there 1s both a
preliminary and a final decree the Judg-
meant within the meaniog of order 22, R. 6
1s the prel y decree  Consequentl
no question of abatement arises 1f 2 party
d es after passing of the prehiminary decree
7927 Qudh 156 Rel, (Broomfield J. C.)
ABDUL Majip v. R. B. S. BIRDIt MaL.

31.69.
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0 22, R, 8—Order setting aside
abatement—Cunnot be
Appeal :

chalianged n

See, 'C P. C—S. 105°

0 22, R 9—-Sust abated—But re-
presentatines brought on record—Abate
ment sct aside— Question
agitated 1n appeal

cannot be

Even where the smt had abated the
affect of bringing fresh representatives on
the record would be to set aside the abate
ment and the question cannot then be
agitated 1n appeal (Jolly J C) BaclcHi
DALLALAN v. HIrA Das

*3]18

~——0 22,R. 12—Provistons do 1ot apply
to exccution

(a) Provisions as to abatement do not
apply to execution proceedings
field] CJ
Bixpul MaL

(Broom-
ABDUL Majipv R. B S,

3] 59

——0 23, R 1—-Su1t not sustainable—
Allow plamntiff to withdraw

{b} When n switis unsustainable as
brought the proper order to pass 15 to
allow the plamntiff to withdraw the suit
with leave to bring a fresh swt, ard on
failure to dismiss the swmit. The plawat
cannot be ordeied to be ameunded and
proceeded with 1n the same suit. 9 A
191 P. C. Foll. (BulerJ C) Sonuac
Mau v. KisTUrR Ciianp

1826 S, 41

—0,23, R.1and S 1—_partion—
Withdrawal of suit no bar to JSresh susts
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A parution suit withdrawn under O. 23,
R. 1, without any dererminauion of
question tn 1ssue, even without permisston
to file a fresh suit, does not bara fresh
sutt on the recurring cause of action,
46 A. 820, and 28 A, 627 Foll. (Weston
J.C) IATMA v. FARHRUDDIN,
19347 118.

——0 23, R. 3 - Purty cannot be added

A party to the suit cannot be added by

a compromise, (Norman J.- C.) WALI

MOHAMMED v. WaLl MOHAMMED AND
IsMaAIL.

1934 J. 29,

—0. 23, R. 3—Contents of decrec -
Whole of compromse should be recorded
but operatvc part cannot go beyond
matters i stirt .

Although the whole of the compromise
should be set out either 1n a compromise
decree or in an annexure thereto, the
operative portion of a decree cannot go
beyond matter i swt. (Norman J. C-)
WALI MOHAMMED v. WALI MOHAMMED

AND ISMAIL.
19347, 29.

——0 23, R.3—Auard on an arbitration
withont order of court—Decree cannot
be passed in terms of award under S It 11
but a decree may be passed under O, 23,
R.3

Where in a suilt parties have referred
their differences to arbitration without an
order of the court and an award 1s made,
o decree cant ot be passed by the court 1n
terms of the award under the provisious
relating to arbitration,
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In such a c1se however the trausiction
m1y be regirded asa compromrce or an
adjustment and a decree may be passed 1n
terms of 1t under O 23 R 3 C P C
51 B.90s Foll 47 A 637 Duss (W ikun
J C) SHEO NVaxan\ v Hurva

5756

——0 23 R 3—Compronuse after appeal
filed—Appeliate court alone can enquire

(e) Where a swit has gone up i1n appeal
any compromise or adjustment of 1t under
0 23, R 3C P C caube etqured nto
by the appellate court alone and not by
the trial court 27 1 C 659 Dast 9 Wid
703 Reli. (Baker J C) FIRM LaAL
Cuanp Babprl NarRaIN v FirM Hika
LAL JAGAN NaTH.

1926 S 19

—0.26,R 14(3) and O. 20,R 18—
Decree 1s prelinntniars —It becones final
after hearing parties

(8) A decree for partition under Q 20
R.18 1s only a preliminary decree A
final decree 15 passed after consideration
of the Commissianer s Repoct under Q 26,
R. 14 (3) (Broomfieid J C) AnpuL
Majp v. R B ». Birou Mat.

3] 589

——0 33, R 1—Suut anstituted on pay-
me tof court yees—Court holids court
Jees tnadequate and directs payment of
additsonal conrt fees—Plantsff wnable to
pay by reason of porerty~ He can apply
to continue the suit 1 forma patperis

A plan tff 15 enuitled to seek leave to
continue 1 forma pauperis a suit already
filed by im when by reason of poverty
he 1s uoable to comply wuh an order
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directing additional court fees to be paid,

60C 827,and 03 M 4>, Foll  (Weston
J C) Matia Buy v Sosuac MaL.
1934 § 105.

—0 33 R 4—Eunquuy only by the
court it wlueh suit tustituted

Order 33 requ res that the inquiry it
contemplates should be carried out by the
court m which the =an s filed, (Murphy
J.C) MsT, Uvaro v. MST MARIUM
Binr

1).9

——0 33, R. 5—Grounds of rezecting
apbltcation

The grounds upon which an application
to continue a sumt 10 forma pauperis can
be rejected are those given1n O 33, R. 3
so far as they are applicable (Weston
J-C) MauLa Bux v, Sosiac Mar.

1534 ]. 105.

0 34, R, 2 and R. 4 and S, 34—
Mortgage suit—S 34 has no application
O 31, RR 2 and 4 apply—Interest at
stipulated ratc be alloved up to date fixed
Sor pasyment

S 34 of C P C, does pot apply to
mortgage suits These nre governed by
0.3, R 2 and R.4. And the conse-
quence 15 that interest must be allowed
ou the prucipal to the date of the suit at
the rate provided 1n the mortgage, and
also at the same rate from the date of the
suit up to the date fixed by the court for
pyment of the mortgage debt, arnd that
1 a decree for sale 1t may be allowed on
the aggregate of principal, mnterest and
cost from the date fixed for payment to

e
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date of realizatton at a reasonable rate
(Murphy J C) EavLiaNn MaL v. SHEO
Das

3] 17

~—-0.38 R, 5- If section 135 cf the
Contract Act not applicable 1o a bond
given to Court  the equitable principles
on winch the section 1s based aptly

1§ Section 135 of the Contract Act
does not apply toa bond given to the
Court the equitable prirciples on which
that <ecuon 1s founded do apply, and 2
discharge can be given to the surety
1930 Bom. 122, 1930 Lok 896 apd 56
Mad 62> Foll. (Norman ] C) NaTH
Mac v. ABpUL HaMmID

19365 1

—0 38 R 5—Court materally
altering the terms—Surety 1s discharged

If the Cowrt by 1ts action matenally
affect the terms of the surety bond, with-
out the assent of the surety, the latter 1s
discharged, 1935 Nagpur 258 Approved
(NormnJ C) NaTH MAL v. ABDUL
Hanip,

1936 1.

O 39, R. 1—Refusal to grant ad
interim tnjunction—~No Revision .

When a Court refuses to make an order
uoder Q. 39, R. 1 C.P.C- 1t 15 not a
refusal of junsdiction but an exercise of 1t
aod s not revisable, (Murphy J. CJ)
SHAMUAT COVMMITTEE Or PUSHRAR v.
PrrsuoTaw.

19255 9.
0.39,R. 1. and R. 2 and S. 141—No

appeal aganst order refusing to 1ssue
ad nt " “unction;
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Application under Sectiop 12 of the
Guardian and Wards Act to restram
marriage on the ground that the bnde
groom was under 18 years of age  Court
rejected the application. Held, No appeal
lies. (Norman J. C) MR. MAHENDRA
Lar v. Mancr LaL

1936] 182

0. 39, R 7 (1)(a)—Court can order
that situation should not be altered :

Order directing that the siuation
should not be altered pending disposal of
the suit was an order which the court was
competent to pass. {Weston J C.) BisngN
LAL v. Skl NARAIN.

1935] 117.

——0, 40, R. 1—Recerver may be
appointed on consideration of allega-
tions of waste and of prims facie
merits of case:

A receiver may be appomted when it
appears just and convement, and for it to
be just some cousideration not only of
allegation of waste made agarnst the person
10 possession but also of the prima facie
ments of the case of the platiff in the
suit 15 essential. (Wesfon J. C) MADAN

LAL v. NARAIN.
1935 J. 61.

0, 41, R, 1—Memorandum of
appeal must gie address of Parties:

See, Notification by J. C.
1936] 1 (N.S)

~—0, 41, R. 1—A&lemorandum of
appeal must explain how valuation has
been arrned at:
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See, Motification by J. C
1936) L (NS)

0 41, R 1—Vemorandum—\ust
set forth all points

‘The object of the memorandum of
appeal 1s that respondents as well as court
shall have notice of the points that are to
be argued. Any point which 1s to be
argued must therefore be stated precisely
and this 1s particularly so when 1t 15 2 new
pomnt which has not been taken m the
courts below. (NormanJ C) THARUR
S Visawa Karuajl v bavHia Lat,
SETH

*1936] 210

——0 41, R. 1—Execution Appeal—
Not necessary to file formal decree

An order mman executton application
1s 1n ttself a decree within the meaning of
S 2 (2) of the C. P C and consequently
1t 15 not necessary to file & copy of a
formal decree, even if drawn up, with the
Memo of appeal (Norman J.C) MsT
GoOPI v. JuGaL KisHORE

*5] 31

——0 41, R 2--Su:t by two co parce-
ners—One co paicener dies after decree
Remawmng co-parcener files appeal—
Appeal competent

All co parceners are necessary parties
in a suit on behalf of a jont family, But
in an appeal from such a suit where the
decree proceeds on grounds common to
ell, the death of one of the co plantffs,
whose legal representaines have not been
brought on record, does not make the
appeal abate as a whole because the
appellate court has under Order 41,
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Rule4C'P C power to vary the decree
1 favour of even non appealing plaintiffs
27 B 284,25 A 271 Foll 1927 Pat. Diss
(Jolly J C) KaJort MAL v. BEuarl
Lavr

4] 71

O 41, R 5—Stay of execution by
Agppellate Conrt on furmshing securtty-
Acceptance by lover court of surety bond
beyond time s without purisdiction—
But surety 1s hable

(2) Where the execution ofa decree
has been stayed by the appellate ccurt on
the yudgment debtors furmshing securty
for the decretal amount within a specified
period, the executing court acts without
junisdiction 1f 1t accepts the secunty
beyond the time so specified. But this
does not affect the lrability of the surety
to the decree holder under the bond which
has been accepted and on which execution
of the decree has been siayed even though
the executing court had no authenty to
accept it (Maclin J. C.) R. S NaTHU
SINGH v ADAM

§). 69

——0 41,R 1l and S 115—Parties
not heard 1n Revision—No ground for
Rervzew

An omission to hear the parties ina
revision application 1s not & good ground
forareview (Murphy J C) FIRM ACHAL
Das BAL CHAND v. Fird Kuapaw Mat
Upat MaL

1] 6.

——0 41, R 18—Process fee to be
punctnally pard—Otherwrse dismssal’
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Sce, notification by J. C.

19341 6(N.S5)

O 41, R 19 and 5 151—Rule

exhaustive—DBut where appellant has
no notice, S, 151 applicable

dismissed  for
default the proper remedy for 1ts restora-
tion1s an apphcatlon under O 41, R 19
and not § 15! DBut when the app-llant
had no notice of the hearing he can have
resort tc S, 151 because O 41, R 19 read
with article 108 of the Limtation Act
pre supposes the proper service of summons
on the appellant Jo B 678 and 7/ R 26
Foll (Norman J.C) MATHRA Dasv.
KaLyan Mat

When an appeal s

*§] 7

—0. 41, R 22—Appellate Court can-
not modify decree to appellant s detr:
ment in absence of cross objections

Suit to set aside a decree on the ground
that 1t w1s obtaiged by fraud Trial Court
held that the friud alleged was not action-
able and rejected the plaint under Q. 7,
R. 11 (a) C,P C. Plamuff appealed
Lowe appeliate Court, while agreeing
with the trial Court’s finding that the
fravd alleged ws not actionable, held tnat
the suit should have been dismis ed and
amended the trial Court’s decree to that
exteat. [{cld, the Lower appellate Court
stould not modify the trial Court's order
to the detriment of the appellant 1n the
absence of cross objections (Norman
J- C) Raut BiLas v. RauDEY PruL
CUAND.

*1934] 50
~—0. 41, R. 22—No Cross-chjcctions-
No modification of decree to appellant’s
disadvantage
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The trial court passed a decree against
four defendants Only defendant No 1
appealed. Lower appellate court held that
Defendant No 1 alone was hable,

Held, the effect of freeing defendants
Nas 2, 4 from liability 1s to 1ncrease the
liability of defendaunt No. 1 as he will not be
able to ask for contribution. As defendant
No. 1 alone preferred an appeal, it was
not open to lower appellate court to
modify the decree to his disadvantage.
(Norman J.C) MIR SARFARAZ ALIv.
SYED MuzaFFAR Hussaln,

1934 37,

——0. 41, R. 22 and S. 100—Varying
order of costs of trial Court 1n absence
of appeal or Cross obsections 1s wrong *

Trial Court orders each party to bear
1ts own costs The lower appelate Court’s
order 1s, ‘1 dismiss the appeal with costs
wn both courts’s

Held, this 1sashp If an appeal 18
dizpuissed the order of the Court below,
ncluding 1ts order for costs, stands. That
order can only be set aside on appeal or
crossobjection  (Norman J.C) Guist
Rav v BabuLra,

*1934] 26.

—~0.41, R 22 and S 100—Respon-
dent cannot re open findings of fact:

(1) A respondent n a Second appeal
canpot reropen ssues of fact decided
against him by way of filing cross-object
tions  (Jolly J. C) Kav Mar v. Asa
Nanp,

43.84.



145 AJMER LAW DIGEST. 146

L d
CIVILPROCEDURE CODE (1908) 041, R 23 | CIVIL PROCEDURE CODE(1908),0 41, R 27

—~0 41, R 23—Prelinunary pount— ‘The Appellate Court may finally deter
Veanmyg of mine the swit After re setthng the issues,
upder O 41, R 24 C P C when the
(d) The expression ‘preliminan roint  eyidence upon the record 1s sufficent to
15 ot confined to <uch legal point only 1 engble 1t to proncunce judgment This
may be pleaded tn bar of a swmt but means that the evidence should be sufficient
comprehends all points of 1ssues whether ( to enable 1t to pro:ounce a satisfictory
of fact or of lax the determwation of judgment farr to all parties  (Broomfield
which has precluded the pecessity for l J C) Naswepviy v Noor MoHAMAD
determning other pownts or 1ssues 1nd 57 5(D
such other points or 1ssues hive therefore \
been left undetermined 9 Al 26 10 Al 0 41, R 25—/ssue renutted— Trial
289 and 16 lad 207 Foll  (Bales J C)} | Court bound to return a finding
S SoBHAG Mat Topnay KISTURCHAND

1926 S 41 | \When 1n 1ssue 1a sent down 1tis the
f t 1
© 41 R 23— Prelimnary pomt duty of the tnnl court to return 1 finding
an it whether 1t considers the 1ssue mate
Defimtion

ml or not (NormanJ C) GIRDHARI
Any point whether of fict or Inw the v DakGan KHWaja SAHIB
decision of which avoids the necessity for

1936 128
a full hearicg ata swit 1sa prelminary

pomnt (Murphy J CV D B SFt Uvep  ——O 4L R 27— Fresh cuidence cannot
NAL v BHAGWATI PERSHAD be put i upon the gronnd of recent dis
cotery

2) 62,
—O0 4,R 23,5 151and O 17,R 3—

The rule does not permit tresh evidence
Case not disnussedon i crits—it ionnts

to be put n upon the ground of recent
to deciston under O 11 P 23 cnd wot discoven %1 A 2,4 Foll 2P 676
S.7510r0 17 P 3 Ref  (NormanJ C} Suro Ratas v

)
{¢) When a casets no dsmssed on Prias Chavs

ments the order 15 not wder O 17 R 3 *19361 216
(33 All 690 rel «d upon) but 1l e arder 1n

——0 41 R 27—Additionl etidence
such cases amounts toa decswon on a

can be aceepted for substantial cause—
preliminary point w th @ the meaning of

1 acuna not necessary
O 41 R 23C I C onda cecond apreal ‘
hes Itecannot be <ud to be 1n order

Appellate court has jurnisdiction t
under S 1> C P C (Bda J C) o ) on 1o
“ceept wdditionnl evidence for Aoy substan
S Sommac Mal Lobua v Kister |
bk cause not only when 1t hs discovered
Cuasp

{iennr and requires additiond) evidence
1926 S 41
741 C 747 Foll 31 B 381 Ref (Barice
~—0 41, R 2—Iudence wmust be J C) ABDLL RAmvas v \IsT Sinpi
sufficeent 2] 21,
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CIVIL PROEDURE CODE (1908),043 R 1
-—0 43 R 1 (k) and S 10d—Abate
ment set astde—No second appeal

No second appeal hes 1gainst n order
pissed on 1n application made under O 22
RSYC P C Murphy ] C} SuNDLCR
LaL v MsT SuGnt

3} 19

——0 45, R 7—Appellant fails to
deposit  securtty wathin  tume—High
Court can extend time or cancel lewe

The rule 15 governed by Rule 9 of the
Priny Council Rules Under that Rule
on faillure of the appellant ta furmsh
security the Court has discretion either to
cancel the letve or to make such further or
other orders as the justice of the case
requires

Where the appellant 15 misled by a
clerical mistake 1n the order of the Court
and files secunity after the time allowed the
justice of the case does not require that the
lenne should be renoled 44 A 216 and
26 A L J 433 Diss 51 Bom 403 Folt
(JollyJ C) Ma\MOHANMALV RBS
Birapn MarL

5] 1

—0 43,R 1
Decree— \mbigiuous conds
tional

Also sce

Error on face of record
Other rafficrent Caute
Review hies
Review does not Ite
Error on face of record

~—0 47, R 1—F'rror on face of record
What s
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CIVIL PROCEDURE CODE (1308}, 0 47,R 1

(b) If A court has to go deeply 1nto the
whole record and law bearng on the case
1t 15 not 1n error on the face of the record
{Shannon J C) Mobu LAL v MoHAN
Lar.

41.7

Other sufficient cause,

——-0 47 R 1—“Other sufficient
cause —Qonstrued 1n the light of pre
11018 1 ords

(a) The words other sufficient cause
O 47 R 1re to be construed m the
light of the previous words and on the
principle of the rule of ‘ejusdem geners
1922 £ ¢ 112 Foll, (Mlurphy J C)

GANESH Das v INDAR BHAN,
19255 1

Review lies

O 47, R 1- Reusion dismssed as
belated~—( omrt overlooked reason of

delay—Reviete lies

(6) \n order rejecting an apphcation
for rexision on the ground that 1t 1s belated
ts 1n exercise of judien! discretion, which
1s not ordimanily revised but when the delas
w1s due to the applicant s having moved
the lower Appeliate Court for amendment
of the decree and this fact was overloohed
In the Revising Court it would amount to
sufficient cause within the meanmg of
0 47, R 1 C P C (Murphy J C)
F1t vt SOORAT Ravt PooNaAM CHAND v

Firy JuunTA LAL RALYAN MaL,
19258 2

——O0 41, R 1—Dceree ambiguotis—
Retseu —~Proper remedy
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CIVIL PROCEDURE CODE (1908, 0 47, R.1.

When the meaning of the decree 1s

doubtful, rev1ew 15 proper remedy
J. C} Mouan LaL v. KHEM CHAND.

19347 30.

—0 47, R 1—Conditional decree

becoming final—Trial

(Vorman

comil cannot

ertend time—Retieiw ts proper r1emedy

When a conditional decree becomes
fin1l on the fallure of the judgment
debtor to comply with its terms, it ts
incapable of bemng varied by the orginal
court except by means of a revien, 35 A,
582 Rel (Murphy J.C.) Mst. NaTHI V.
JaGrup.

1927 S. 22,

Review does not lie,

0.47, R 1—Point not raised at
heuaring cannot be raised in Review

‘The general rule 1s that a court will not
allow a review on a pomnt not raised at the
hearing of the case, C R. 201 of 1932
Foll. (NormanJ.C.) B B & C.1 Ry.
Co v.Epwarp MirLs Co. LTD., BEAWAR,

6,53

——0.47, R.1—No ground that another
Jgudge world take different view—O: of
fresh opportunity s guen cowrt mught
come to dufferent conclusion

{a) It s no ground for review that
another Judge mught take a different view
of the Iaw, not that if another opportumty
were given the court mught be persurded
to come to another conclusion  (Shannon
J. C) Mobu Lat v. Monax Lat,

J

—-0. 47, R. 1—No revzeic on ground
that previous order wrong*

AJMER LAW DIGEST.
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CIVIL PROCEDURE CODE (1908), 0 4%, R 1.

It 1s not a sufficient reasons for grantmg
a Review that f another opportumity was
@nen to the applicant he would satisfy the
court that the previous order was wrong
37 Al 440 Rel (Baler J. C) Gort
NAaTH v. THE BRARMANS OF BADI BASTI
PUSHARAR.
1926 S, 28.

—O 47, R 1—Default in appearing
under 0. 9, & 8 C P, C,—S8uit dis
missed—No Reverw.

{5) Default in putting 1n an appearance
under O 9, R b, 15 1 no sense analogous
to these sufficient causes and no review
aganst an order dismissing smit or applica-
1924 Cal. 774 Rel.
(Murphy J C.) GaNnesH Das v. INDER
Buav

tion 1 default les

19258, 1.

—0.47,K. 1 and S. 151—Neu autho-
1uty — No giound for Review

{b) The discovery of a new authonty 1s
no ground for a Revien.

(c) An order which cannot be reviewed
on the ground of wrong exposition of lw
under S 151
\ Court cannot alter its order
151 Dbecause 1t subsequentls
changes tts mund (Baker J C) Fnv
Lan Cuanp Babnr NariN v, Firv
Hira LaL JacaN NaTu

cannot also be reviewed
cpc
under S

1926 5 19

—0 47,R 1 and $ 115 and O 41,
R 11—Parties not keard in Retision—
No ground for Review

\n onussion to hear the parties in an
Revision application 15 not a good ground
for a Review (Mnrphy J C.) FIRv Acnar
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CIVIL PROCEDURE CODE (1908) 048R 3

Das Bar CHanpv F
Upar MaL

Kuwpan Man

1) 6

—0 48 R 3— ! ormal ;idar must be
dear- Deaees must confe m lo Appen
dex D

See Nottfication by ] C
2] 53(G S)

——Sch II, Para 1—Party inter ested—
Referen e without consent of a party
agamnst whom ex parie wdei was passed
legal—Anard and deciee on  such

refticnce are absolutely voud

\ party although an ex parte order had
been piassed agamst him  was 4 party
interested within the meaning of Sch 11,
Para 1,52C 85 26 M 47 «nd 47 C 555
Referred (WestonJ C)} DEo haRan
v Sucan Cnanp

19357 89,

——Sch I, Para 1—Arbitration—Re fo

rence

W here after 1 reterence to High Court
under S 17 of the \jmer Courts Regulition
and before the High Court gy e ats tnswers
the prties referred the matter 1n dispute
to wbitration

Hli that unul the \ymer Court passed
1ts finl jidgment on recenning the answer
from the High Court the cice must be
deemed to be jending judgment and that
m spite of the reference to the H gh Court
the ngreement
1abd

refer to arbitration was
Mter te reference to arbitration
the court cann t dexl wuth the matter 1n
autnany ww o (Walsh & Wallach JJ)
Ravt LaL v Dio Ray

1922 A LJ 876=A I R 1922 All
173=641 C 601=44 A 91

AJMER LAW DIGEST.
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CIVIL PROCEDURE CODE (1908) SIIP15
—Sch 1l Para 10—Auard based on
legal 1efercnce 1 voud

Award made on an illegal reference 1s
absolutely voxl and does not requure to be
setasde 47 Cal 567 and 48 M L J
142 Fell 2P 335 Ref (Weston J C)
DFo haras v SuGan CHAND

1935] 89

~—Sch 1I, Para 14 (a) —Scope

‘1 he paragriph apples onls where the
arbitrator has determined some matter not
referred to and such matter cannot be
separated (Norman J C) OuULAD

Hussaiv v Asnap Knay
1936 J 55

~—Sch II, Para 15—Court can only
set aside the aicard—Ii cannot pass @
different o1der

A Judge 1s not empowered to set 1
appeal on n arbitrator  If 7 Court thinks
that 4 finding was arrved at by action
which amounted to musconduct then 1ts
only course 1s to set asde the award
altogether  (Norman J C) OULAD

HUSSAIN v ASNAD hHAMN.
1936 55

~—Sch I Para 15—1alidity of an
avard can be challenged when valdily
of refcrence s voncer ned

\ lidits of 2 wward can be chllenged
when the nvalidity of the reference 1510
question 45 A 234 Foll

\ mortgigee 1 possession €N bring 1
it for declaration that decree 15 not bind
ingon hum  {(Weston J C) DEo RARAN

St AN CHaND
vk 1935] 89



153

CIVIL PROCEDURE CODE (1908),SII P18
——Sch I Para 16—Deciee passed on
mealid 1eference b5 a nullety

\ decree passed upon an awird when
there was no valid reference 1s 4 nullity
(Weston J C) DE0 haray v 5uGay
Cuasp

1935] 89

——Sch 11, Para 16 (2) and § 104—
Decree on aicaid—No appeal—Revesion
doubtful

An appeal agunst a decree based on an
award 1s incompetent 1nd 1t 15 very doubt
ful whether even a1 revision Application
would e \ new objection 1gunst n
award cannot be allowed in resision (Jolly
J C) Hirav Lara

*»J1d)
——Sch 11 Para 20 (2)—Stranger to

1¢eference—Cannot be party w applia
ton to file award

Persons who were not pirtes to 1
reference to arbitration cannot claim to be
made parties in an application to file the
award made therem  (Uurphy J C)
AST BARHTAWARL v GORDITAN RANGA

1117

——Sch 11, Para 20— Mot applicable fo
refaence e a swt ¢ hout an oida of
the comrt—Dut deciee may e pa ved
wndes C P C 0O 23 I o

(b) Where n 1 surt parties hve referr
ed their differcnces to arbitration without
order of the court ind an Award 1s made 1
decree cannot be passed by the court in
terms of the 1w urd under the provisions
relating to arbitratton In such 1 case
howesver the transaction mny be regarded
as 1 compronuse or an wjustment and

AJMER LAW DIGEST
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CONTRACT
decree may be passed in terms of 1t under
Order23 R 3 C P C, 5113 908 Foll
47 A 637 Diss (Mackin J C) Suro
Narars v Hurma

5] 56

Sch )l Para 22— Adwaid o5 a ba
s

to «

Schedule II Part 22 was not intended
to cet aside the law under which an ward
(Norman J C)
LAL v HAT1 SHANKEL

18 1 bar to ¢ suit Avpa

19347 8t

COMPANIES ACT (VII OF 1913)

——S8 3—Chief Commussioner vs Ihgh
Cowr ¢

The Cluef Commussioner of Aymer and
Merwart s the High Court for the purposes
of the Companies \ct for places within its
Junsdiction and not the Allihabad High
Court {Mukern J) Keirr Press Co
Lo

A I R 1926 AH 649
=28 A 709=24A L ] 768

CONTRACT

~—Executory—tonvidai ation dleyal—
Wi ncy advanced may L rcemered

VMoney jaid in considerition of an
evecutory contrict or purpose which s
tllegal m s be recovered back upon repudin
tion of the trinsaction or upon failure of
cons deration  (Broomfield J C) Gupma
Co OPEPATIVE  LABOLR and  Saving
SocieTy LTD v Fikv Upar Rau Bay

\AatH .

5]
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CONTRACT (Contd )
—Implied—Puity to 1 eminal case and
Tus wcitness—No contiact to pay deet
moncy

There 1s no s 1plied contract or agree
ment between 1 party toa cruminnl case
and tis witness for puvment of diet money
Conse juently no swit would he for its
reco ers {(Joily J C) ALiAH “oor
v Mora Buy

*3] 4

——Insufficiency of stamp—Cont:act
not urralid

Insufhciency ot Stamp duty will not
affect the valiits of 1 contract (Jolly J C)
Sua Lat v. Lirv Badina Lar Rav
CHANDLL

*3J 4

CONTRACT ACT (IX OF 1872)
~—38 16—Licments

Lhe elements of undue tnflucnce are
that une persen should be i the position to
dominate the will of another and that he
should hive used that position to obtun 1n
unfrradvint e (NormanJ C) Jaw auan
Mat v Naaut

*5] 231
S.16—1 tucrary rdlation—Contract
Printa ficic unconscionable—Burdon on
dominant party

Where 4 pereon, who 15 1 a positon to
domintte the will of anather, enters into a
contrict with lum ind the contract appears
to be unconsci mble the burden hes on the
former to show that the contract was not
wduced In vndue nfluence (Norwran J C)
Jawanar M v Natnr,

*5J.2(10)

AJMER LAW DIGEST.
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CONTRACT ACT (1872), 5. 25.

~——S, 16—Undue tnfluence—Pleadings
wnartistic—Still court can grant reliefs

If there are facts on the record to
justify the inference of undue influence,
the court his power to admunister rehef
notwithstanding nartistic pleadings  All
that the court his to see s that the
adversary 1s not taken by surpnse 77 {C

639 Dist 1951 Nag 63 Foll (Norman
J.C)  Janasan Mar Dost v MsT.
NATHI

*5J.2(IIn

S 23— Consideration to obiain with
drawal of prosecution s legal:

A bond executed by third persons to
enable the accused to secure the compound
ing of an offence 1s for legal consideration,
53 C 51and 50 C 774 Foll.

To obtain withdranal of a prosecution
through the proper authorties 1s not
suppression of prosecution, 11 B, 566 Not
applicable, (Weston J-C) MOHRI LaL
v ALAM ALI

1935). 9.

rate—Must be

S 23—Stipulated
allowed however Iugh
(a) VWhen there 1s a stipulated rate of
interest the court must allow it however
hgh st mas be  (Sarphy Jo C.} Beuart

LAL «. AIIMLD,
1927 S 19.

S 258wt cannot be bascd on mere
ackpowlidgment

\ mere achnonledgment of an older
deht, without 4 promise to p1y, cannot be
made the basis of v swt, 1 A M. Lo J. 16,
22 B. 513, 52 3. 521 and 56 A. 281 Foll
1926 A+ M. L J. Supplennt 3, 1926 A
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CONTRACT ACT (1872, 5 45.

W Lo Supflement 29, 54 WL J 51
and 46 B 2+ Not Followed. 3C 1047
Not applicable

A distinction should however be driwn
between tn 1ichnowledgment which eontuns
an express promise to pav 1nd one from

which a promice to puv can be wferred

{Weston J] C) NarsinGH Dasv Ray
KhavWwar
1935] 14
[For full references Scc Lumitation
ict—S 19

—8 45— Presumprion

\\hile the presumption
promusees are jomnt

the
there 15 no bar in Iw

15 that
to their nights being sever DBy filing 1
st alone plamtiff impliedly asserts that

(Norman J C)
v S Muisariat

the contract was severi!
ANMIR SARFARAZ ALl
Hussan

1934) 37

——8 60—Principal ani interest both
due—Indefinite  payment by dibtor—
Creditor ts cutitled to appropriate 1t to
winterest—But if debtor stipulates that
pryment 1s to be appropriated only to
pruncspal  crudvtor appropreate
cccordingly or refurn the money

must

\ creditor to whom prmaprl wd
nterest are owed is entitled to approprie
~nv indefinite pavment which he gets fi m
1 debtor to the pument of interest \
debtor might 1in ml g 1 pavment stipulite
that 1t was to be ipphied only to prine pal
If he did so  the creditor need nat Aceept
the pivment on those terms but then he
must gne backh the money or the cheque

by which the money 1 preferred (.
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CONTRACT ACT (1872), S, 60

Du et shin Sy John Edge and Mr
Amea 4} R B SkErn Noml CHAND
v S BApny KIsHEN
ILR48C 839=617 C 904
=A TR 1922P C 26=30 MLT 39
=26C W N 183=14M L W 391
=1821M W N 411

S €0~ Cre Iitor

any tivie

cin apfrofriate at

\ creditor 1s not bound to make his
App1OprIAtion 15 <00n 15 the money 1s pud
but 1 dotat v time  \n 2pproprin
tion mide w the plumt towrds princpal
A 632 Dist
(Nornrin JC} DuiGa LaL v KAVHAIYA

LsL

¢ sue Limutation 5

1933 34

—5 60— Creditor s right of apportion

ment  Subsequent amendment

() The credutor s right to apportionment
ar ses only when the debtor has omitted to
intimite and there are no other circum
atances  dicat 1, to which debt the pasy
ment i« to be pphied

{n) Once 1t hs been held by the Court
thaut ins sun wheh the plunnff approprit
tedt tcertun hhate should not have heen
<1 approj nated the  plunnff s justified in
wnending, 1~ e unt (Norman J C)
Jonn RaJ v Ravzany

*1934] 100

——5 60—Appropriation by plarntsf—
Bur enonJun

Where 1 pluntff elums a sum of
money and dmits that certun payments
hive heen made which in themeelves would
be sufhaient o satfy the debt in suig

| burden 15 clearh upon plunuff to
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CONTRACT ACT (1872), § 62
appropriated to other debts and were not 1n
satisfaction of the debt m swt (Jolly
] C) Ravav Rapua Law

*5J2()

——8 62 and S 70—/ romissory note —
Voney lent 01 pronnssory notc—Pronns
s0 y note inad ussible for insufficrency
of starip—Loan cen be proved orally
tisprte of tl e pron 1ssory note

The

pro note wis nadmussible for insufficieny

NMoney wns lent on 4 pro note
stump Tle plunt did not mention the
tronote The swit was framed s one for
the recovery of money lent Heli A
pla noff ¢an sue on 1 loan independently of
the pro note  The acceptance of 1 negot
ible mstrument s a conditienal and not an
absolute dischargez e the ging of a
pro note does not operate as an absolute
re pryment of 1 loan 72 Rang 500 1933
Nag 57(2), 1932 Oudh 235 11 P 135
24 B 360 25Cal 857 Followed 534
714 (F B) Nat Foll (Yorman J C)
Oxhal B LLap v GIRWAR Lar

1936 37

—5 T0—Applics to Doctar s fees

1t 15 not wual for 1 doctor fo stipnlate
He would be entitled to
re 1sonable tees for his services unless they

for hus fees

were intended to be gratwitous  (Norrran
JCIRoY DR J\I v Grosn AMr Nk
*6J 4

—S T0—Wasterman

In absence of agreement 4 washerman

15 entitled to rerconible remuneration for

mw services {Norman J () TajavaL
Husuy v Munavap Bu,

*6] 1
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CONTRACT ACT (1872), 5 78

~==S T4—If rate of wnterest penal
wterest af reasonable rate aught fo be
awarded

If the rate of interest 1sfound to be
pennl the Court ought to 1ward interest at
a reasonable rite  (Norman J C) AMAr
CHAND v Kava

#1934 ] 101

S 14—1If wnierest penal—Reasonable
rate be allowed—If interest 1s excessite
and unfarr Court may reduce 1t

{(b) If interest 1s pennl the court may
award 1t at such rate as 15 reasonable and
when 1t 1s not penal the court may reduce
1t 1f 1t 35 excessne and the transaction was
substantially unfairr under S 74 of the
Contract Actand S 3 of the Usurious
Loans Act \ of 1918 (Murphy JC)
BEHARI LAL v AHMED.

19275 18

-—S T4—Interest from aate of bond, on
default, 1s punal

In so far as interest 15 to run from date
of bond and not from the date of default 1t
1s penal  There 1s no law which forbids
allowing such nterest  Unless rehef can
be grinted under some statute such s the
Usurious Loans Act or § 33 of iymer
Laws Regulation parties must be held to
the terms of their contract (Norman J C}
Motr LaL Navp Lar v Krea

*6J 3

S 1B—Plaintiff rcfuses fo recene
money —Defend mt's farlure to tender does
not entail forfeiture

Once pluntff refuses to recene the
money unconditionnlly, the defendants are
not bound to tender 1t and such failure on
their part does not unount to forfeiture of
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CONTRACT ACT (1872) S 103
therr title to the properts  (Norrran [ C
AMEBA LAL v HARI SHANKER

19347 81
s
8. 1103—Ratlx a3
of title can be effected by cudorsement
and nof delivary

1eceipt—Transter

A Ratlway receipt 1s an nstrument of
title
cient to transfer the title

But mere deliners of 1t 15 not sufli
There must be
an endorsement m writing on 1t {Jolls
J. C) THE SECPFTAIY OT STATC
RaM DHAN Das Raryas Mar

*3]5

d not evecuted
neipal bond
deration

~cuted siumul
! bond, the
won  (Jolly
SINGH
*31 3

f the
bond
thles

3
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CONTRACT ACT (1872), 5 184

If the Court by 1ts action matenally
affects tie of the surety bond
without the assent of the surety tle
latter 1s discharged 7935 Nagpur 25%
Approved  (Norman J C) NaTu Mar
v ApptL Hawvip

terms

1936 § 1

S 145—Surety can recorer from
principal debtor < hatever sum le may
have rightfully paid—Wrongful par
ment explamed

A Surety can recover from the pnn
cipal debtor whatever sum he has nght
fully paid under guarantee A
payment made under a decree pasced
agunst the surety cannol be said to be
a wrongful payment unless the decree
was obtamned owing to the colluston or
the groes neghgence of the surety  If the
surety faus to put forward a defence, the
success of which would be, owing to the
divergence of judicial opimion extremely
doubtful, he cannot be held to haive
been grossly neghgent (Norman J C)
HUILAST v SURHA

tne

1936 § 41

—~—S 151,% 152and S 172— Fawned
artides lost— Pauwnec not responsible
Sor loss 1f he has taken reasonable care

A prwnee 1s one kind of balee A
bailee 1s not respopsible for the loss of
an 1ticle baded of he has taken reasonable
cate  (Norman J C) MISRI MarL
Sanat

*1936 J 210

-—S§ 184 —\mnor can be agent—He
tbind Ius Principal—DBut Principal
not sue wunor for Damages—Nor
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CONTRACT ACT (1872), 5 62.

appropriated to other debts and were not 1n
satisfaction of the debt m swmt (Jolly
] C) RaMa v. RADDA LaAL

*5] 2()

—S.62and S 10—/ somissory mote —
Vouey leat on promussory tiote—Promise
sory note anadmassible for nsufficrency
ot stamp—Loan can be proved orally
wnspite of the pronnssory note

The
pro note was intdmissible for insufficieny
stinp  The plunt did not mention the
pronote  The suit was framed as one for
the lent Held, A
pluntiff can sue on a lonn mdependently of
the pro note  The ncceptance of a negot:
able instrument 1s a conditional and not an
absolute discharge 2. ¢ the ginng of a
pro note does not operate as an absolute
re payment of a lown 72 Rang, 500, 1933
Nag 57 (2), 1932 Oudh 235 11 P 135,
21 B 360 23Cal 851 Followed. 53 A.
771 (F B} Not Foll (Norman J C)
ONRAR BALIAPH v GIRWAR LaL.
1936 J 37,

Money was lent on 4 pro note

recovery of money

——S5. 10— Applies to Doctor's Jees

It 15 not usual for a doctor to stipulate
for his fees  He would be entitled to a
rexsomble fees for his services unless they
were intended to be gratwitons  (Norman
JC) ROy, DR. ] M. v GiiosH, MR N K

*6J 4.

——S5. 10— Washerman

In absence of agreement o washerman
1s entitled to reasonible remuneration for
ws services (Norman J. C) 1ajsvaL
Husav v. Munasap Bu.,

*%J 1.

AJMER LAW DIGEST.
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CONTRACT ACT (1872, s 78

-—S MW—If ratc of interest pendl,
wnterest at reasonable rate ought to be
avarded -

If the rite of interest 1s found to be
penal, the Court ought to award mterest at
a rewsonable rate  (Norman J C) AMaR
CHAND v. Kava

*1934] 101,

S. M—1If wnserest penal—Reasonable
rate be allowed—If interest 1s cacessite
and unfair Court may reduce 1t

(&) If interest 1s penal the court may
award st at such rate as 1s reasonable and
when 1t 1s not penal the court may reduce
1t1f 1t 15 excessive and the transaction was
substantially unfair under S 74 of the
Contract Actand § 3 of the Usunous
Loans Act, X of 1918 (Alurphy J C.}

BEHART LAL v. AHVED.,
1927 5. 19,

-—S. M—Intcrest from date of bond, on
default, 1s penal:

In so far as interest 1s to run from date
of bond and not from the date of default it
1s penal  There 1s no law which forbids
allowing such interest Unless relief can
be granted under some statute such as the
Usurious Lons Act or S 33 of Apmer
Laws Regulation, parties must be held to
the terms of their contract {(Norman JC}

MoTr LaL Navp Lar v Kera
] 3

S. T8—Plaint1ff refuses to receme
money— Defendant's farlure to tender does
not cutal forfeiture

Once plantiff refuses to recene the
money unconditionally, the defendants are
not bound to tender 1t and such failure on
their part does not amount to forferture of
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therr title to the properts  (N¢tman JC)

AmBA LAL v, HARI SHANKER
1934] 81
A

S, 1103—Railvay receipi—Transte
of title can be effected by endorsement
and not delivary

4 Radway recerpt 1s an nstrument of
ttle  But mere delnen of it s not suffi
crent to transfer the title  [hete must be
an endorsement n wniting on 't {(Jolly
J. C) THE SECRETaIY 01 STATE

Rav DHAN Das haryvas Mal
*3)5

S 127—Surety bond not erecuted
sumultaneously wath Prnctpal bond
surefyship 1s without consideration

1f a surety bond 18 not exertted sumul
taneously with the nrineipal bond, the
suretyship 1s without consideration  {(Jolly

J C) Daxa Buai v. D O\RARSINGH
3] 3

S. 135—If scction 193 of the
Contract Act not applicable to @ bond
given to Court, the equitable principles
on which the section 1s bascd appiy

If Section 135 of the Contract Act
does not apply toa bond gien to the
Court the equitable principles on which
that section is founded do #pplv, anda
discharge can be given to the surets.

1930 Bom 122, 1930 Lah SJ6 and 56
Vad 625 Foll  (Norman J C) Natn
MaL v AspuL Havin,

1936 ] 1

——5 135—Court materialh altering
the terms=-Surcty 1s drscharged

AJMER LAW DIGEST
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CONTRAGT ACT (1872), S 184

1f the Court by its action matenally
affects the terms of the surety bond,
without the assent of the surety, the
lattes 15 discharged, 7935 Nagpur 258
Approved. (Norman J C) NaTH Mal

v. ABDLL Havup.
1936 J 1

S 145—Surety can recorer from
principal debtor whaterer sum he may
have righttully pard—Wrongful pay
ment explarned

A Surety can recover from the prin-
cipal debtor whatever sum he has right
fully paid uonder the guarantee, A
payment made under a decree pasced
agamnst the surety cannol be said to be
a wrongful payment unless the decree
was obtained owing to the collusion or
the gross negligence of the surety, If the
surety fails to put forward a defence, the
success of which would be, owing to the
divergence of judicial opimon extremely

doubtful, he cannot be held to hauve
been grossly neghgent (Norman J.C)
Hurrast s SUAHA.

1936 J 4t

S 151,S.152 and S 172— Fawned
artides lost—Pawnee not responsible

for loss if he has tal en reasonable care

A prunée 1s ove hind of balee A
bailee 1s not responsible for the loss of
an article bruled if he has taken reasonable
care (Vorman J C) Misrt MaL .
Sawnat

*1936 1 210

——S 184 —1hnor can be agent—He
can bind Ins Principal—But Principal
cannot sue mnor for Damages—Nor
can minor sue for commission ;
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~ppropriated to other debts and were not 1
satisfiction of the debt m swt (Jolly
J C) RaMma v. Rapna Lar

*5] 2().

~—-§.62and S 70—/ ronussory note —
Voney lent on pronussory note=—Promis-
sory note inadmissible for msufficrency
of stamp—Loan can be proved orally
wuspite of thie promissory nofe

The
pro note was madmussible for nsufficieny
The plunt did not mention the
pro note  The suit was framed s one for
the lent  Held, A
pluntiff can sue on a loan independently of
the pro note The acceptance of a negota
able nstrument 15 a conditional and not an
absolute discharge : ¢ the gnng of a
pro note does not operate as an absolute
re payment of 1 lown 72 Rang 500, 1933
Nag 57(2), 1932 Oudh 235 11 P. 135,
24 B 360 23Cal 851 Followed. 534
744 (F B.) Not Foll (Yorman j C)
ONKAY BiLLAPH v GIRWAR LAL.
19367 37,

Money was lent on 1 pro note
stamp

recorery of money

——S8. T0—Applies to Doctor’s jees

It 15 not usual for a doctor to stipulte

tor hus fees He would be enttled to a
reasonable fees for his services unless they
were intended to be gratuitous  (Norman
JC) Roy, DR. J M. v. GHOsH, MR N K
*6J 4.

—S 10—Washerman

In absence of agreement a washerman
1s entitled to rensonible remuneration for
me services (Norman J. C) Tajavac
HusAIN v. Munavap By,

AJMER LAW DIGEST.
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CONTRACT ACT (1872, 5 78.

-~—S8 U—If rate of wnterest pendl,
wnterest at reasonable rate ought to be
awarded

If the rate off
penal, the Court o
a reasonable rate
CHAND v. Kana

»
3

-—S8 M4~ifnt
rate be alloued—;
and unfatr Cour
) 1f mtere':t}
award i1t at such
when it is not pe
1t of at 15 excessn '
substantaally uni
Contract Act anc
Loans Act, X “
BeHARI LaL v, },

-—S. Td—Inte!
defanlt, 1s pena

In so far as1
of bond and not {
1s penal  There'
allowing such !
be granted undes
Usurious Lotns
Laws Regulatio
the terms of the
MoTi LAL Na

S. 18—p1
nioney—Defen
not ental forfs

Once plun
money uncondt
not bound to tender 1t and such failure on
therr part does not amount to forfeiture of
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their title to the properts  {(Norman J C
AMpa LAL \, HAPt SHANKED
1934 81
]
P ——S8, H03—Rarir a3 recceipt—Transter
of title ean be cfficted by cniorsen cnt
and 1ot delivars

4 Railway receipt 15 0 instrument of

otle  But mere deliners ot it 1w n tsufh

cient to transfer the title  [here must be

an endoreement i wintin, on t {Jolls
J. C} THE SECPETATY Ol STATE 3
Rav DHAN Das harvas Mar

*3)5

——8 127—S8urety bond not evecuted
stmultaneously «ith  Principal bond
suretysinp 13 1 ithout consideration

If a surety bond 1s not executed simul
;ateously with the nrincipnl bond, the
suretyship 1s without consideration  (folly
J C) Dava Buar v D O\karsiven

*37] 3

——5. 135—Jf section 13, of the
Contract Act not applicable to a bond
gurien to Cour?  the equitable prciples
on whieh the section 1s bascd apph

If Section 135 of the Contract Act
does not apply toa bond gien to the
Court the equitable principles en which
that section 1s founded do apply and a
discharge can be given to the <urety

1930 Bom 122, 1930 Lal S96 and 56
Vad 625 Foll (Norman | C) NaTn
MAL v ApDpuL Hawumn,

1936 ] 1

~—5 135—Court materially altering
the terms=—=Surely 1s discharged

AJMER LAW DIGEST

162

CONTRACT ACT (1872), S 184

If the Court by its action matenalls
affects the terms of the surety bond,
without the assent of the surety the
latter s discharged 7935 Magpur 259
Approved (Norman J €) Nati Mar
v ApplL HaMmID

1936 1

S 145—Surety can recoter from
principal debtor whatever sum he may
have rightfully pard—\Wrongful pay
ment explamed

A Surety can recover from the prin
cipal debtor whatever sum he has right
fully pard uvder tne guarantee A
payment made under a decree passed
qga nst the surety cannol be sawd to be
a wrongful payment unless the decree
was obtained owing to the collusion or
the gross negligence of the surety  If the
surety fa ls to put forward a defence, the
suecess of which would be, owing to the
divergence of judicial opimon extremely
doubtful be cannot be held to have
been grossly negligen. (Norman J C)
Hurrast v SURHA

1936 J 41

S 151,5 152and S 172~ Faw et
articdes lost—Pat nee not responsible
Sor loss 1f he has taken reasonable care

A pwnee 's one kind of balee A
bailee 1s not responsible for the loss of
an article baded if he has taken reasanable
care  (Vorman J C) MISRI Mar
Sanar

*1936 J 219

—S 184 —1hinor can be agent—pf,
can bind his Principal—DBut Pmm,l,(,,
cannot suc musior for Day
can mnor sue for co <
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CONTRACT ACT (1872}, S 186

() A mmnor can be an agent under
S 184 of the Contract Act and can bind
his principal m transactions with third
parties  But the principal cannot sue the
mnor agent for damage caused by s
defauit and rights and liabilities beung
co extensive the mnor agent cannot sue
Iis principal for the commission  (Baker
J C) GUL Ray v FIrRV SoHaN LaAL
GANESH NARAIN.
1926 5. 9

S 186— Wafe can pledge husband s
credit for necessaries

In the absence of a prohibition a wife
1s entitled to pledge her husbands credit
for necessaries  (Murphy J C) CHARLES
Hevry Copp v Mangt LaL

1] 16

—S8 196 & S 228— Agent deviates from
Principals instructions—Principal not
bound—He may ratify or repudiate

Principal not liable for Agent’s tran
sacltons 1n which the latter has deviated
from the former’s instructton Principal
may ratify such a transaction if 1t results
1n profit and may repudiate 1t 1f 1t results
m loss ( J C) FirM SHEO
NarAIN BAL MUKAND v FIry GHISA
LaL PORHAR MAL

311

——5 230—Broker—1Vi hen personal
Irability

A broket is an intermediary  employed
by each dealer for the purpose of bringing
him into contact with another dealer
Personal liability attaches to him ooly
n the circumstances specified 1 S 230

AJMER LAW DIGEST
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COSTS

of the Contract Act He would be per
sonally liable by custom only if a custom
1s pleaded and proved (Jolly ,l. C)
FirM RaM RATAN Ram CHANDER v
GANEsH Ram

*] 2

—S  251—Acknoulegment by one
partuer or contractor—Authority to bind
others can be inyerred

The authonty of oce partner to sign
acknowledgments so as to bind other
partners may be ioferred from circum
stancs The sime principal applies to
co contracters 47 M 247 and 3 R 367

Foll (Norman J C) PANCHU LAL v
MonAN LAL,
6J, 39

CONVERSION

See, Tort—Conversion
COSTS

Also See C P C—5 35.

cpPCc—0+,R 22

Execution of—fo be clammed when
sale proclamation drawn up or before
disposal of Exectitton

The most switable time for claiming
costs of Execution 15 when the sale procla
mation 1s driwnup but & request made
at any time before the Darkhast 15 finally
disposed of 1s not toolate, (NormarnJ c)
PoosarL MAL v hOER

6] 5
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€0 OPERATIVE CREDIT SOCIETIES ACT
(I OF 1512}

S5, 24— Applies to order made under

S 42 and not to proccedings 1 execution

of suck an order

Ligmdator sought execution of lus
award against legal representative cf a
deceased member after expiry of one year
Lower appellate Court held that S 24
barred the application. Held, S 24 had
1w applhication because 1t applied to an
>rder made under S 42 and not to procee-
lings 1o executton of such an order.
‘Broomficld J. C) M. LAnsHMI NARAIN
.« LAL CHAND. N
51 30

—8 29—Loan to non member s llegal
and nltra vires—But sutt lies for recovery
of money lent

A Society 15 prohibited from making a
loan to any person other than a member.
Such a loan, if made, 1s illegal and ultra
vires  Buat the bond on which the tran
saction 15 based does not become invahd
and unepforceable at law on that account
Such a case 1s covered by the Enghsh
rule that money paid 1 consideration of
an executory comtract or purpose which
1s 1llegal may be recovered back upon

di of the ¢ as upon
failure of consideration. (Broomficid J. C
Gubna  Co OPERATIVE LABOUR AND
Saving SociETYy LIMITED, v TiIryv
Uvpar RaM Bary NaTi.

8§} 2

COURT FEES

—Court Fees—Dcficient—Cannot be
recovered by attachme

AJMER LAW DIiGEST.

166

COURT FEES ACT (1870), 5. 7

Where after the passing of a decree
1t 1s found that the plaint was improperly
stamped, 1t cannot be recovered by attach-
ment of plaintifi's immoveable property.
(Norm i J C) CHAGAN LAL v. CHAGAN
LaL.

*6.J 3.

——Tlasufficient — 4 ppeal properly
stamped—Court may order party to make
up deficiency withen hnntation ~ If appeal
fled on last day of lumtation corrcct
procedure lard dowris

not

See, C P.C—0 7, R 11 (¢)

~—Revision—Revisign ltes on question
of Court Fees, 55 A. 274 Foll. (Norman
J- C) CHAIBRI BAI v. Noor MonAMAD

6] 46

COURT FEES ACT (VII OF 1870)
——S  A—VYemorandum nsufficiently
stamped—Court not bound to allow time ,

It 13 not obligatory upon a Court to
allow tume to remedy a deficiency in Court
fee 1n the case of a memo of appeal. The
concession allowed by S 149 C P ¢,

cannot be claimed as of nght 38 B. 7
Diss 50 A. 950 Foll.  (Jouy J C)
Svuja NanD v MooL CHAND

4] 27

—~——S. 7—0n allegations 1 Plaint

A plaint should be stamped on the
allegations contained 1n 1t and not on the
allegations of the defendant  (Aorman
J. €} CHAIBRI BAL v Noor \ORAMMEDS
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COURT FEES ACT (1870), § 7.
S8 T—Plauntiff can aways cffect
sattng of Cotrt Fees by reducing Ins
daine of otherwise pernssible

It 1s alnays open to a plantiff or an
appellant to reduce his clam and effect
a saving of court fee if othernise per
missible  In so far as he submis to the
decree appealed agunst 1t becomes final
and the appeal 5 Iimsted to the amount
tn contest on which alone court fee need
be pard  Its for the cou t m each case
to determine whether the reduction 1s
o herwise permisssble 7929 Al 308 Foll
301 C 379and 621 C 36 Dist C R
54 of 7933 Modified (Norman J C)
BB A&C I Ry Co v EDWwaRD MiLLs
Co L1p, BEawar

6] 5

—S T (V) ()~Plantstf cannot put
rudiculons fliguie

(a) Under S 7 (4) (c) of the Court Fees
Act the plamtiff 1s not entitled arbitranly
to assume a rnidiculous figure for the
consequential relief  (Mirphy J C)
Lipv Rav v R B S Cuhavra Lav

19255 11

S TV (BRYand S 7T (XY Sust sor
specific  perfor nance of contract and
possession governed by S 7 (\)—Court
I ees to be paid on ft 1 cot suderation and
not only on the unpud portron of the
purchase moncy

Swit was for specific performance of
contract and for possession  Held 1t
ought to be ralued according to the
amount of valuation 38 ANl 292, 17 Cal
22% 17 Mal 150, and 7929 Pat 612 Foll
1923 Lah £,6 and 76 I C 312 Dust
Ad valoram Court Fees 1s to be paid on

AIMER LAW DIGEST.
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COURT FEES ACT (1870), 51, A1

the full constderation and not only the
unpud portion of the purchase money
(Morman J C)Sund Deo+ Kuny LaL

1936 ) 114

——5 12~Scope

(4} S 12 refers merely to the determ
nation of the proper court fee payable on
any particular class of smt It 1s only
such deternunation by the trial court that
1s made final by the section It does not
lay down thit the determination of the
class it=elf under which a particular smt
may fall s also final  An Appellate
Court* 1s consequently entitled to decide
whether the determination of the class of
a suit by the ttial Court 1s correct or not
(Blacklin ] C) CHATUR BHUJ v RanM

KisHEN Das
5] 61

——8 20—Process Fees and Process
serving establishuteni—Rules

Se¢e Noufication
19351 (N S)

— Sch I, Art 1—Counter clamn—Court
Fees on full amount and not difference

Ad valorem fee 1s to be paid on the
full ampunt of the counter clavm and not
merely on the differerce betueen the
claim of the plammtiff and the defendant
4, A 218 Fell  (Jjolly ] C) GuLap
Cua\D Linuut Cuasp v THE Malia
Lawwmt Miirs Co LD

»Ja2
~=~—S¢eh 1, Art 1and Sch 1, Axt 17 ()
or (vi)—Scope

When a first appeal 1s rejected for
farlure to pay proper court fee or 1S
dismicsed as trme barred for the same
cause, Art 17 (i) or (vi) has no application
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COURT FEES ACT (1870), 5 I,A 4

and the <econd appeal should be strmped
ad valorem under Sch, I, Art 1 7927
Mag 700 Diss  (Norman J C) HIra
LaL v Hazarr MAL JETu MaL

6] 16
~—Sch 1, Art 4- Retviex application
shoull be stamped on the valuation of
the plaint or memorandum of appcal

A review application should be stamped
on the valuation to the \lemerandum of
Appeal 50 VI 483 and 57 Cal 679 Foll
(Norman J C) BeEnari Lar v S B
BHAGWAN SINGH BAR AT Law

1936 ] 189

~—Sch 1, Art 5—Ad walorem stamp
duty

Ad valorem stamp duty 1s necessary
ona Review application  (Westor J C)
KanHIYA LAL v MST PHuran

1935 22

——Sch 1, Art 17 (1) or (v1) and Sch 1,
Art 1 —Scope of

When a first appeal 1s rejected for
fallure to pay proper court fee or 1s
dismisses as time barred for the same
cavee Art 17 (1) or (v1) has no application
and the second appeal should be stamped
ad valorem under Sch 1 At 1 1927
Nag 700 Dass (Normun J C) HiRA Lav
v. HAZARI VAL JETH Mat

6] 16
——Sch, I, Art. 17 (3)—DPossesston n
st under O 21, R 103C P C.

WWhen possession 1s claimed 1 a suit
under O 21 R 103 C P C which 1s
based upon title the proper court fee pay
able 1s Rs 10 , 0 A W L J 67 Foll
(Vorman J C) CHIAurRl BAI . Noon
Mounavmen

6

AJMER LAW DIGEST.
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COURT FEES ALT (1870), s 11, A 17
~——Sch 11, Art 17 (B—Sust under O 21,

R 1030f C P C to be court feed at
Rs 20/

0 2LR 103 c¢f C, P C enables a
suit to be filed on a Court fees of s 20
for possession by a person who has been
dispos<essed 1n execution of a decree to
which he was not a party, and whose
apphcation under O 21, R 100 has been
disalloned (Weston J C) AbDUL
GATFAR v MOHAMED SHAFIL,

1935 ] 107

—Sch IL Art 17(1)—Sust under O 27
R 103 C P C —Possession clatmed—
Caurt fee 1s Rs 10{

(2) Even 1f possession 1s claimed 1n a
swt under R 103 based upon title, the
proper court fee payable s Rs 10/ only
9 B 20 35C 202Rel, (Mackiin] C)
CHATUR BHUJ v Ray hIsHEN Das

5] 61

——Sch 11, Art 17(VD—Mortgage sust—
Only personal decree granted—Appeal
JSor obtaining Mortgage decree to be Court
Jeed at Rs 10]

When a plamtiff, who bas partly
succeeded appeals the general principle
1s that the appeal should be valued on the
difference betneen what he has got and
what he clams In a case where a
personal decree has been granted 1n a
mortgige suit and the plauntff claims a
mortgage decree 1n appeal the relief
clatmed canrot be estimated and therefore
& stamp of Rs 10/ 1s sufficient {Normian
J C) FATEH CHAND v, RAMAN

1934) 15
~——Sch 1L Art 17AVD)—Partition sust—
Muhammedan  co sharers—Court
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COURT FEES ACT (1870),— Concluded.

The correct method of regarding the
relief claimed 1n a smt for partition was
that 1t was metrely a prayer to change the
form of enjoyment and could only be

valued by deducting from the value of

the plaint f s share as ascertaned 1o the
partition the value of his benefical enjoy
ment as coparcener before partition In
such a swit 1t was impossible to esturate
the money value of the smit and such

a suit would fall within the provisions of

Article 17 (v1) of the Court Fees Act,
1926 Mad 122, 1924 Mad 207, 1926 Vad
678, 192+ Pat 640 Foll (Dalal and
Pullan J J) Mst ArLiMaN Binr v
GuLaM AHMAD

211

CRIMINAL PROCEDURE CODE (V OF 1898)

—S, 12& 5 15— Hony Magistrates
Benehes and thewr pow ers

Sce Notfication by Chief Commu
sstoner

1] 12(5s)

——5 18- Rules for the Guidance of

Benches of Hony Magistrates

See D M s Notification
LJ10@s)

—S. 28 and S 215~ Any offence can
be tried by Session Court—Comnnutment
titder S 147 I P.C ot tlegal

(8) By virtue of S 18 of the Cr. P
Code any offence under the Indian Penal
Code can be tried by the Sessions Court
and a commitment for an offence under
S 147 1 PC 18 not tlegal of the Mags-
trate thiks that he cannot ad

AJMER LAW DIGEST.
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CRIMINAL PROCEDURE CODE (1898),§ 162
punish the accused, 26 M 592 and 1924
Cal 429 Foll (Murphy J.C) Crowx v.

Hazarr
19275 4

——S8 42—O0nly personal assistance
can be demanded—Police cannot re
qutre @ person to put lus house at therr
disposal

The assistance which may be demanded
clearly 15 the personal assistance of the
person of whom it 15 demanded The
police cannot require 3 person to put his
house at their disposal (Weston J C.)
Jawanp LaL Dutt CnowpHRy, MR, v,

Crowx
1935 1

— 8 133—Not applicable to Shamlat
land—Common land not necessardly

public land

Proceedings under § 133 are not appro
to cases of encroachment on
Shamlat land  Common land 1s not
necessanily public land (Weston J. C,
GIRDHARL v. SHAMLAT COMMITTEE,
BEAwAR

priate

1935 J, 83

S 147—Ru bt to perform Pua s
not a right to a user of land

A night to perform Puja 1s not a right
to a user of land, 52C 959 Foll (Nor
man J C) MsT Draru v RADHEY

LaL.
*1936 §. 218

——5 162—Presumptions

When 1t 15 proved that a witness has
made a statement to a pohice officer and
such statement 1s not put in under Section
162, a anses that such state-
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CRIMINAL PROCEDURE CODE (1898} § 162

ment does not contradict his evidence
Io the same way if a witness mahing ao
wdsotificition w Court has been given n
previous opportunty of identification
before the police a presumption arises that
he 1s pomnting out 1n Court the same
persaas as he pointed out 1n the presence
of the police since othernice the defence
could nnder Section 162 contradict him
by putting 1n evidence under Section 162,
what he suid to the police  (Norman JC)
Tosuta v hing EMPEROR.

1936 ¥ 50

—3S 162-~Scopc

Evidence by the police or any other
person that particular witness identified
a particular accused is excluded by Sec
tion 162 1f identification 1s done by
question from a police officer and a gesture
from a witness then there1s a * Statement
within the meaning of 162 Statement
means the expression of what 1s 1m a
person’s mund however conveyed Nor
may the identifying witness himself be
asked whether ne pointed out some person
as the man who robbed him sirce that is
to queston him on what he said to the
police  But Section 167 does not debar
the witness from stating that he was
shown <everal men that the nccused were
Among them and that he did then recog
mse them as his robbers  (Norman JC)
Tosuia v hing EvPrrol

1936 J 50

——5 162—Scope

During the final cross examination of

7 prosecutior witness accused ashed to
be supplied with a copv of the witnesses,
police statement  The magistrate recorded

an order, "“A copy be alloned to the

AJMER LAW DIGEST
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CRIMINAL PROCEDURE CODE (1898) 5164

“ccused not yust now but ne should apply
for 1t Held this s not compliance with
S 162 Criminal Procedure Code (Hbes
tot J C) Bant v CROWA

*1934 § 144

——S8 162—Von compliance tth the
provisions of § 162 utates the trial

Non compliance with the proy stons
of § 162 0r S 342 read will S 364 re
le alities which are sufficient to vitiate
the magisirate s Proceedings
J C) Buu v Crows

(W eston
*1934 § 144

——S 164—Confessions—Hor
recorded

to be

See Notificationby J €
1931] 6 (NS)

——S 164—Duty of magistrate—To
satisfy that confession voluniary

It 1s the d ity of Magistrates to satisfy
them elves that confessions recorded by
them have been given voluatarnily but
16 particular form of inqu 1y 1s prescribed
by law (Heston JC) KE v RaLiana

1934 ] 130

——S8 164—Accused thinks agstrate
to be Police Officer—Confussion not
tmrahd

1f whle
2ecused

makieg 2 confession an
thcught a Magisirate to be a
Police Officer his confess onal statement
would not be invalidated o hat account.
{Weston J C) K E v hatyana

1935 J 134,
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CRIMINAL PROCEDURE CODE (1898}, 8 170

——5 170 S 173and S 190 (1) (b) and
S M4—-Remand under S 349 can be
ordered without report under S 173

It 15 not correct to sty that a Magistrate
canonly tale cognizance on 7 report sub
mutted under S 173 Under S 190 (1) (b)
A Magistrate may trke cognizance upon 1
report i writing of ficts which constitute
an offence mnde by 1 pohice officer  Such
report ¢ be made before the i estigation
1s complete A report under S 173 need
not be sent to the Magistrate 4t the time
the accused 15 forwarded under S 170
53 31 729 Foll  (Norman J C) Ram
SINGH v CROWN,

1936] 85

S 195—"Court'—Not confined to
court of gustice—Wide meaning—OQOath
mmmaterial

{b) The expression Revenue Court 1s
nowhere defined but 1t has been repentedly
ruled by the severnl High Courts that the
word Court mS 195 Cr P C Code does
not mean 1 Court of Justice and having
regard to the obvious purpose for which
this section was enicted the widest possible
meaning should be given to the word and
W wall melude 1 tribunal Authonised to dead
with 2 particulir matter and empowered

to recenne evidence 1n that matter in
order thita determinition may be come
15C 485,57 C 872,37 B 365, 38 B. 642
Rel  1tis immatenal if the evidence 1s
tiken on oath or not 277 C 747 Foll
(Murphy J C) K Sua Bupbin v S1ED
ALE Rasoor

1925 S. 26

——S  188—Sanction—Requirement of
'Sanction’  must be proved—It
indicate acts and dates

must
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It must be proved that the Local
Government passed the order sanctionmg
prosecution It must gine an indication as
to the cts alleged to h1ve been commutted
and the dates when the offences are sud to
hive been committed (Weston J. C)
CROWN v ABDUL SHAROOR.

1935 80

——S, 196—'Sanction’—Defect in—Can
not be cured by presh order

‘The order sanctioning prosecution must
precede the complunt A defect i the
order cannot be cured bya fresh order
The most satisfactory course 1s to <et aside
the proceedings of the Magistrate as held
without jurisdiction and to leave the Local
Gorernment to take such further action by
order and fresh complunt as it may be
advised to take  (Weston J C) CROWN

v ABDUL SHAROOR
1935J 80

S, 202—Statement under cannot fornt

basts of conuviction

Statements recorded under S 202 ¢wn
not form the bsisof 1 comnon  (Baker

J €) Latir HussaIN v KaJoRr.
37

S 208-—Provistons Mandatory
(@) The omission to tihe evidence

offered by the nccused under S 208 of the
Cr P C isanmallegalits  (Murphy J C)

Giava v KNG EWPETOR
1925 S 33,

~——S 210—Charge 11 doubiful cases (o
be Jor serions offence
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In doubtful cises 1t 1s better for the
Magstrate to leave reduction ot the Cap tal
charge to the Court which will try the cee
(Wesfon ] €) Gurany Crows

19347 136

-—S8 215--Quussion to tecord defince
cvidence—Conviction quashed

(b) Onussion to record defence ey udence
when offered 15 a pomnt of iw and the
commitment should be quashed 26 All 177
Rel (Sturphs J C) Gyaxsy K

19255 33

S 215 and 5 28—Auj otrence can be
tried by scssions  cout! —Commtment
under S 1471 P C not tllegal

(6) By virtue of S 28 of the Cr P
Code ny offence under the Indian Penal
Code can be tried by the Seswions Court
and a commtment for an offence under
S 1471 P C illegal if the
Nagistrate thinhs that he cannot wdequately
J92 and 7921
(Murphs J €) Crows

15 not

pumsh the accused 20

Cal 429 Foll

v. Hazari
19275 4

—8, 221—Abctricnt by conspriacy—
Charge should name the persons—If
persons not named prosccufton cannot
prove conspiracy v ith those persons

In <o far as the ibetment [

conspiracy 1t 1~ nat open to the prosecution

wn

to rely on conspiracy with any persons not
nmed m the charge (Norrian J C)
Rav Sinenv, Crows

1836 § 85

——S 226—Charge befne the Sessions
Conri—Undcsnable fo alier 1t to niore
serionus oftence

AJMER LAV DIGEST.
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It 1s undesirable that accused persons
on bemg brought before the Sessions Court
should find themselves required to imeet
charges more <enious than those on which

they  have been committed for tril
(Weston J.C) Gurabsy CROWN
19347, 136

S 231—Wrong section 1n Complaint
Conviction
bad

wider difterent section not

The essence «f + complunt 1s the ficts
et out m 1t The mention of 1 wrong
section does not mvalidite a private com
plunt nd there 15 no reason why 1 different
rule be 1pplied to 1 complaint by an officer
of Government  \ comiiction under S 471
I P C onacomplamtunderS 193 1P C
1s not bad 1if the conviction 1s brsed on the
facts set out wn the complamt, 4 R 737
and 7 L 123 Dist (Vorman J C} JAGAT
Ranm v, CROWA

6] 35
——S8 237—Cliarge for 1obbery—Accused
may bo contvicied tor recerving stolen
Propurty

A mw charped w th
o myicted Of rece s ng
1300 O 353 Tolb
Foll

robbery < he
stolen  property
¥926 Lah 132 T
Norman J.C) Tosuav K T
1936 59

——8 238—Conrt ca: conuict for nunor
oftence tn place of najor offence

It 15 open to 1 court to comvict an

accused of v mmor offence in place of 1

major one  (Mrrphy J. C} PraTar v
CrOWN,

2].51
—S5.238a0d § 537—Not applicable to

arffe

tofences
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\When a man 1s charged with one offence
and without altening the charge 1s convicted
of another offence different 1 hind the
conviction 1s bad ‘mlaw S 537 of the
Cr P C cannot cure such ~ defect
{Norman J C) A POOLAR v GAFUR

6] 51.

——S 239 —Provisions as to jount trials

ble to 7.

s
br

not appl
(@) The provisions as to joint tnials
the Criminal Pracedure Code do nat apply
to commutment proceedings (Murplty J C)
CrowN v Hazari

192785 4

——5 239 (d)--Swme Transaction—No
charge y for all off
ed 1n the transaction

The jonder of charges 15 covered by

S 239 (d) Cr P C which provides that
persons accused of different offences
commuitted in the course of the same trans
action may be tried together Each
nccused need not be charged with all the
offences commtted m the transaction
Theword trinsaction tsconstrued widely
(Morman J C) RAM SINGH v CROWA,
19367 85

——5 243—Plea of guslty how to be
recorded

Particularly 1n cases where an act 1s an
offence only when committed in certun
circumstances, 1t 15 essentral that a plet of
guilty should contain ad not only

——8 252 (2) and § 540—Magistrate
has no duty of conducting the prosecu
tion—He has discretion to summon
witnesses

S 252 (%) places no duty upon a
\agistrate to conduct the prosecution
case and eummoning such witnesses as
he may find necessary to fill gaps o the
prosecution, but 4 discretion exists to
Crimipal Courts under S 540 to summon
witnesses not called by parties  (1Wesfon
J C} AMAR SINGH v PARTAB SINGH

*1935 J, 66

S 256 —Faiurc to comply with
the provsions of—Irregularity can be
cured

Magistrate framed the chargeandat once
asked the accused if they wished to recall
the prosecution witnesses for further cross-
examipation 1pstead of postponing the
ques*ion to the next hearing Held, Far
lure to follow strictly the prowiston of
the section 15 1 curable irregularity, 49 A,
316 Foll (Noruan J C) ONKAR v TEJU.

1936 J 199,

——5 256 S 342 and S 537-—Onussion
to question the accused further after
the further cross examination of the
prosecution witnesses—It 1s an arregu
larity wwhich 1s curable unless preyudice
has been occasioned to the accused

The Court omitted to question the
accused further after the further cross
won of the prosection witnesses

of the act but also of the circumstances
under which 1t was commtted (Weston
J-C) Sapig ALl v« CROWN

1934] 122,

Held, the omission s an srregulanty
which 15 curable unless prejudice has been
occasioned to the accused 46 M. 449, 49
A 551and 7R 70koll 2A.0L.J. 22
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CRIMINAL PROCEDURE CODE(1838), 5 256
71934 A M L J. 126, 51 C 974, 50 B
56 and 75 L 60 Ref (Noriia:J C)

BupHU v. CROWN
1936 J 201

S 256—Requirements of—Bicach
1s preyudice

S 256 lays dewn clearly tlat the
accused shall be called to enter vpon s
defence after the final cross exam nation
of the Prosecution witnesses

The probab lity of the accused being
prejudiced by breach of the provision of
S 256 Cr P C 1550 obivious that heis
not bound to <how special p ejudice
{Norman J C) DEBI 5INGH v CROWN

1934 ] 51

S 257—Court bound to compel
defence witnesses to attend

Defence witnesses must be called
Court 1s bound to compel the attendance
of the defence witnesses (Baker J C)
LaTiF Hussaln v KajJor

1] 37

——S 288—Statement as Evidence

1f evidence 1s to be used under S 288

a note should be made on the record

at the tume 1t 1s admutted  (Norma: JC)
BHANWAR LAL v Suraj hat an

*]2

——5 342—Applies to summary sum
mons case

S 342 applies to summons case tnied
summanly, 90 I C 134 Foll (Baker
J C) Crows v Bivopr LaL

2% 39
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CRIMINAL PROCEDURE LODE(1898), 5 342
——S§ 342—Applies to summons cases
tried summarily

Sectign 342 applies even to summons
cases tried summarlly (Baker J C)
PanmiT Bivot LAL v CROWN

13 39

——S 342—Non compliance with the
provssions of S 162 or S 342 read
with § 364 witiates the trial

Non 1 with the pr ns of

S 162 Criminal Procedure Code or S 342
read with S 354 are illegalines which are
sufficient to vitate the Magistrates Pro
ceedings (Weston J C) BABU v CROWN
*1934 ] 144

S 342——Non observance——trial
wetiated

Non observance of the provision of

S 342 witates trial (Barice J C}
Hazarl v CROWN

2] 22

S 342—Summons
1unation of accused vittates eonviction

case—Non exa

In a summons case the ommussion by
the Magistrates to examine the accused
as required by S 3421s an irregulanty
which vitiates the trial 45 B 672 46 B
441 and 54 C 86 Foll 46 1 758 Not
Followed (Weston J C) ABDL Aziz
v Crowx

1931] 126

—S5 32and S 364—Scope

A note i the case diary made after
conclusion of the cross examination of
the prosecution witnesses, that
did nat wish to make any further

B
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CRIMINAL PROCEDURE CODE (1898) § 342
ment, 1s not compliance with S 342 read
with $ 364 (Weston J C) Babu v

Crows,
+1934 ] 144

——5342,S 256 and S 537—Onussion to
question the accuscd further after the
Sfurther cross examnation of the prosec
fion witnesscs—It 1s an trregularity
chich ts ewrable unless prejudice has
bun occastone ! to the accused

The Court omtted to question the
accused further after the further cross
examinition of the prosecution witnesses
Hdd  the omussion 1s an wrregulanty
which 15 curable unless prejudice has been
occasioned to the accused 46 1 449
494 551and 7 R 70Foll 244 Ly
22,1934 AMLJ 126 51 C 924 508
56 & 15L 60 Ref (Rorman j C) ‘
Bubnu v Crowv

!

1836 J 201

S 34—Rurand -I'o yaol ant not |
tolice custody

I
Aremand under S 3#4 should be to

gaol and not to police custedy 23 Bom
32wd 54 Cal 218 Foll (Noriie J )|
Rav Siveir v Crows

1836 J 85,

~——S 344 and S 173 and S 190 (9]
B)—Pumand unler S 3ilcinbe o lore
without riport undar S 173

Itis not correct to say that a Magis
trate can ouly take cognizance on 2 report
submitted under S 173 Upder S 190
1) () & Vlagistrate may take cognizance
upon 1 repart in wnting of facts which
constitute nn offence made by 1 police
officer  Such report canbe made before

AJMER LAW DIGEST,
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mvestigation 1s complete A report under
S 173 need not be <ent to the Magistrate
at the time the accused 1s forwarded
under § 170 53 Al 729 Foll  (Norman
J C) Rav SiNGH v CROWN

1936 ] 85

—5  364—Non comphance with the
provsstons of S 512 read with S 364
wittates the freal

Non compliance with the provisions
of $ 162 Cr P C or S 342 read will
S 364 are illegalities which are sufficient
to vitiate the magistrates procdings
(Weston J C) Bapu v CrROWN

*1934 J 14

——S 364 and S 342—Scope

A note in the case diary, made after
conclusion of the cross examnation of
the prosecution witpesses that accused
did not wish to make apy further state

ment 15 not comphance with § 342 read

with 364 (Veston Jo C) Basu v
Crowy

*1934 § 144

S 367—Judgment shall contasn

reasois

S 367 of Cr PP C directs that the
Judgment shall contun the reasoms for
the decision  Disregard of its provisions
mal es a judgment bad m law (Norman

J C) A Poorer v GAlUR
6] 51

~—S8 367—Judgment must discuss credes
fibility of  itnesses

In a etiminal trial the first potnt to
consider 1s whether the witnesses 1re speak
ing the truth and the object of writing
a judgment ts to mahke 1t clear to the
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appellate Court that the \lagistrate has
considered such grounds as are brought
forward for supposing that the witnesses
are false Tailure to discuss them deprives
the Judgment of much of its value
{(Norman J C} Rad SingH v CROWN

1936) 85

—8 367and S 421 —Appeal summanly
dismssc i—Judgment necd not contorm
lo 8 567

A judgment in conformity with > 367
1s not required when an appeal 1s summa

nly disnussed under S 4?1 Cniminal

Procedure Cade, 25 W 234 Foll  {Jolly
J C) O\nak LavL v Aupa DUTTA
4] 2

S 369—Order once passcd cannot be
reticned

The Criminal Procedure Code does not
contemplate any review (Wurphy J C)
Khitpa Buyv v GAFOR haras

3) 16

8 369—Rwvicw—\ot pornussible

(2) A review 1snot 1 proceeding hnown

to the Crinunal Law  (Wwrphy J C)
CuITAR Mar v Ciows

19275 6

—S 401—Coiitions for
contects before the cxprry of theas sentence

S Notifieation by € C
1] 170 8)

tdease of

3 40—/ sistable cases of nfant
ctde sctttince riay be reduced

In Lngland by statute of the year 1922
1t has been enacted that when a weman
who has not fully recovered from

AJMER LAW DIGEST
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CRIMINALPROCEDURE CODE(1838), § 423

effect of giving birth ton child so that
the balance of her mind 1s sti)l disturbed,
causes the death of such pewly born child
she mav be found gwlty not of murder
but of the lessor offence of infanticide
The Ind an Legislature has not followed
the example of England and other European
countries 1n  this but swmtable
cases can be dealt with under the powers
conferred by section 401  (Weston J C)
GrLaL v CROWN

recpect

*1535) 43

S 421 and S 377—Appoal summaridy
Yesr usse I—Judgment nced not conform
oS 0/

A judgment in conformity with S 367
15 not required when an appeal 1s sumina
nly disrmssed under S 421 Criminal

Procedure Code, 25 W 531 Foll  (Jolly
J C) Ovrar LAL v Avpa DUTTA.
45 2

——S 421 §,.422 and S 423 .appeal—

Mo disposal on p eluminary poi it

(6) The Cr P C does not contemplate
the diepcsal of appeals on preliminary
points If an appeal 1s not disposed of
summanly a notice must issue to the other
side {Vurphy J C} Citiar MaL
Crony

1927y €

——S 423 (b)—l:n substutnted for
tmprison wnt—Ordinardy no ol ance

teenf

() Substituting a fine for impnsen
ment does not ordinanly amount to an
ephancement of the <entence (Vurple
J C) Surojt Ravis Crows
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S. 423—Substitution
enhancement

of fine—>No

The substitution of a sentence of
Rs 100 fine 1n leu of 25 days rigorous

1mpr 15 not an enh of

sentence (lhphy J € ) Su)AN SINGH
v Crown

1] 23.
-——S5. A8B—Ilagstrates order under

S 234 of Mnntcip 1l Regul ttion—Rerision
l1es

A Magistrate acting under S 234 of
the Ajmer Municipalities Regula‘ion acts
as a court and a Revision lies against his
crder, +7 C 951 Foll 224 111,23 B
446, 1928 Mad 495, 43 B 864, 1927 Sind
23 Ref  (Norman J C) CrowN v AMBA
LaL

5§ 92

~——S 439 (9)—Order of acquittal—
Interferenice 1n revision—Jurisdiction of
High Court—High Court will wnlerferc
only wn the tnterest of public justece

High Court can interfere 1 revision
with an acquittal but should not do so
except in the interest of public justice,
42Cal 612 45 Vad 913 and 53 Bom
564 Foll  (NormanJ C) Arir ALl v
Yasi At

1936 J 65

~—S, 439 (5)—Appeal

Reusion

providid—No

Wo revision lies when an appeal 13
provided for. (Wurphy J. C) Rau
CHANDRA v. CROWN

135
——S. 440—Applicant has no right to be
d
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An applicant has no legal nght to be
heard 1o support of his application
(Norman ] C) JAGAT RAM v CROWN,

6] 35

S 476— Prosecution should not be
ordercd unless reasonable prostects of
conviction— Prosecution not to be refused
because conviction not certain

While prosecution should 5ot be
ordeted unless there are reasonable pros
pects of canviction, the courts should not
dechine to take action merely because a
{Weston J C)

conviction 1s not ceitain

NArH Mar v RaM SUKH
*1935] 65

——S 476—Jlotine of Prosccutor ot
material

The motive of applicant 1 seeking
prosecution 1s not matenal (Weston J.c)

NaTH MaL v Ram SURH
«1935) 65

——S8. 476—Delay —Effect of

Delay 1s a circumstance which should
be taken nto consideration, what 1s undue
delay will depend upon the circumstances
of the cace  (Weston J C) Nati MAL
v RaM Sunn

1935 65
-—S 496,5 497 and S, 498—0r snance
(111 of 1932)—High court can grant basl

Provisions of sectton 4 of Ordinance I11
of 1932 do not override the provisions of
sections 497 and 498 of the Criminal
Procedure Code; they merely attract the
provisions of section 497 rather than those
of sectton 496 The High Court has

consequently =authorsty to grant bail
(Jolly J C) Buura LaL v CROWN.
515,
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CRI¥INALTFOCEDURECODE(IS §503

—5 S83_"tapsreat v,

rale’yatlertna e

vy :

Na rrr LAl

A P- damactie aly bapormong ol
reerpimint asdbedtole exnmirel o
but comroccgn v rat
meela dtbece t ~reedtngec d ler
evidence cnberto sr

o™it 1s rn s

He !l Tiereds raalepalty
rre L'ar v becau rtlete 1k "0 1 on

Mot oer
el }
17 the Crirnral Procede ¢ Cede teqin 7
2 Mag crrate ‘o taleevide ceo hoatd e
veaal Ceart Uhurgls ] €) hims
SWArtE v CIows

2] 8

—S S12_Lxa t requirer ents stiled

See. Noufication by District Magistrate
2} 26(N S)

~——8 S1T—No ofrence prot I—No abso
lute rule that property be returncl to
perscn frort whom of was allached—Iy
property Jound fo belon,, to compl ynant
st uay be hamded over to kit

The rule that when no offence 15 proved
the pronerty must be returned to the
person from whom i1t was atiached 15 not
sbeolute The ccurt fourd that the
property belorged to the complamnt  fleld
1t should be handed over tohim  (Norman
J. C) Cunotrs Lar v Dava Krisuan

1936 ) 115

——S8 S17—Scope—DProperty neither
custody of Conrt nor f raduce ! before st

Accused did 1ot commt any «ffence but
the person under whose orders they acted
had dane so—That person yot before the
Court—AMagistrate fias no jurisdiction to
bass any orlers for disposal of propert:

AJMER LAW
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Tt e retaprearthat tle pran wns
1tlec stolvott ¢
bt Ihe
tal rot © mntied

T
ct-ons wlo were

1+ as produced
et ceused
ws oft ree tut the
~arsn ttder noe e e der tiey acted had
It s rer<on lov ever was not
Ceurt tte find ng
azatndt bim v as ro fird g at oall

cfferce

dr e

trfae tle anl s
No

<o f1r as the
Hd 1 othe Nags
trate t 2 nn juncdiction to wal e an order
frd« alof prorerts when the p operts
wittot 11 hes passession  (Westor J C)

S Sty Pury

was  comm fted

mirties were corcerse!

1935 ) 120

8 S17—property does not always
Sollo ¢ possession—Real ouwner should stot
swfier

g

! (2) It 13 not an inevitable rule of law
] that property follows possession, The
true rule 1s that the rel owner should not
be allowed to suffer (Shanuon J. C)

Sitto DATT v Banoo Lar
5] 14

~——5 517 and S 520—Scssions Judge
las no puris Lichiont under section 520 to

revise arder wmder S 517

(1) Under section 520 of the Cr P, C
the Seestons Judge has no junsdiction to
revise 1n order passed under $ 517 of
the same Cade by 1 Bench of Magistrates
42 B 66t and 1924 AN 675 Foll
(Shannon J C) SHro DATT v DBaBoo
Lat

5 Y4
—8 522—S¢ope

1t 13 enough 1f the Criminal force or
intimidation 1s used at any sttze before
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CRIMINAL PROCEDURE CODE (1898) § 526

enough if the force or intimidation 1s used
to any tenant or representafiive of the
owner, and the presence of the owner 1s
not essential 1934 Lalt 454 And A 183
Dist  (Weston J C) Rav Nivas v
BEHARI LaL

19341 124

—5  526—Pecordiny of rdaant
evudence W uch s likely fo cause pre
judice is sufficient to < arrant a transfer

Recording of irrelevant evidence wh ¢h

s hilely to cause prejudice to accused 1§

sufficient ground to wAarrint transfer of

the case (Westor J C) Bry Niwas
Das v AsptrL Hanlv

1935 J 63

—5 526—Magqistrates 1cmark caus
g alam to party—Thanvfer proper

Any remark by a trying Magistrate
causing alum 1o the qccused s mind s
sufficient to justify tran fer {Virpls
J €) Miskr Lar v CmiTar MAL

1] 22

-—3  526—Appeliate
wonviction

court reverses
and Remanis—Ac usel be

trict by another conrt

If an appellate court re erses convic
tion 1nd remands the case, ordinarily the
accnsed should be tried by a court other
than which has already prot ounced opimon
onthemerits (VnrphtJ C)ATTAUITAU
RHAN v BUNDU Ritan

3] 18

— -5 5261 efuval to go wto question
of title—No g1 und for traasfers
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Refusal by the trying Magistrate
1nto the question of title does not 10
form cuffictent ground for transfer (I
J C) BALA v NATHA.

2

——S 526 (8)—Procedure for gras
adjournment

Sec Judsicial Comnussioner s Not
tion

2] 58(C

-——8 526 8)—Cowuit peufically
fo1 med—DBound fo adjowrn for ica
able fime

The tryiwng court 15 bound to ad)
the case for such a period as will affe
reasonable time for the application ti
wade and order to be obtatced the
But the court Jhould be <o specific
informed (Baker J C) LaTir Hust
v hajor

1]

_S 528 and § 537— Dustiect Ma
trate transfuriang the case to lnmse
Abscuce nf i tten order (3 merc un
Tardy

The City Magistrite nas trving 1¢
the Distrct Magistrate tranferred
case to his file and tned 1t Held
Absence of a written order of transfe
an 1rregulanty which can be cured w
the section and a fresh trial 1s unncest
{Aorman | C) RavSnaGH v Crow:

1936 J

-—537

See Cr 1> C—SS 162 238 156
364 and 528
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CRIMINAL PROCEDURECODE (1898 5540 ! CRIMINAL TRIAL

—S 530 and S 232(2+ ~ Watiate
hax no duty of o Inictng the poaseen

tien—1le has duercton 1o awnn 1

1ifnecier

S.252(2) pa esraduty upona VMaps
tra‘e to condo t the pre erution cice 1d
$.mmom~irg $3ch Witrecees avle myy find
ze ¢ can fo Il gaps an the prece ution,
bota disrretion exists to Crinooal Ce s
Lder S 530 to sammon witrecses not

called by partiee (Mestod ] O} Suat
SinGi v, PraTar S

*1935 J €6
——5. 556  Magitrate  esmungu

rrarrant atfenal moca

Vagistiate
shonld nof try case

If a Magistrate relies upon the pre
sumption created by the warrant issued by
himself and f an fact the warrant s
material 1n the c1se the Mogistrate has
trieda cace tn whichbie has dready aswisted
the prosecution
thould be et 1side

and sucl proceed nps

The section 15 rot a technical provision
of lav; to be ignored t convemience
{(Weston J. C) M1 ai Cianp v Crowy

1905 1 S8

—85,562—A0 scntence b passc f

™o sentence c1n be passed on 1 person

to whom bevefir of S 56218 gaven (Baler
J-C) ALLA Bux v Crown,

1] 4

=5 565 B)—Amendments fo previons
rules

See, Notificationby C C
11 16Q

. Approver,

Burden of Proof.

Circumstantial Evidence,

Civil Nature

Confersion

Conviction,

Duty of Magistrate
Fvidence

First Information Report.

Hony' Magistrates
Identification

Jurisdiction
Practice,

Procedure
Review
Sentence,
Stay.

Witnesses
Approver.

—— Approver—{ trdenc
flucnce of Paisdon

of under 1

\Where evidence 1 given under induce
nent of pardon, the 1ppraver 1s hlely to
h ve evidence incriminiting the persons
who are accused (W.ston f C)
Sanat v Crows

Ran
1935) 2
Burden of Proof.
—Burden of Proof—Not on thicf

\ thief 1s not to prove that he did not
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Circumstantial Evidence

——~Circumstantial evidence—Contic
tion on—TWhen it capable of the only
explanation that accused 1s gulty

An accused can only be convicted on
purely circumstantial evidence when it 1s
such that 1t can be explained only on the
supposttion that the accuted 1s guilty
If there 15 another poss ble eyplanation
the accused must be acquitted
J C) Ram SINGH v CROWN

(Norman

1936 ] 85
Civil Nature
——Civil Nature

To take a d spute of a Civil nature to

a Criminal Court was an abuse of a

Crimuinal procedure {Norman J C)
Depr DIV v ANANT MaL

*19347 25

Confession

Alsosee Cr P C—S 164

Confession—Re*racted—To be cor
roborated

It 1s 2 well established rule of prudence
that before any rehance 1s placed upon a
retricted confession 1t should be corro
borrited by other evideace n matenial
particulars  (Weston J C) CrROwWY v
NARAN

1935 ] 123

——Confession—Retracted-—Must  be
materially corroborated

1f confessions are retracted 1tis an
ordiary rule of prudence to look for
matenal corroboration of those confessions

(Westor J C) R E v haryana
1934 J 130

AJMER LAW DIGEST.
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Conviction

——~Conwvicton— Defective 1f magustrate
bases 1t on previous judgment which
was set aside

A Judgment 1s defective 1f the magis
trate has based 1t mawnly on his previous
judgment which was set aside (Murphy
J C) CHITAR MAL v CROWN

318

Conviction lllegal—If witness dis
belteved on evidence not recorded

It amounts to an ilegality which
prejud ces the accused to disbelieve his
defence on the strength of evidence not
recorded 1n the case and the conviction
must be set aside (Murphy J C)

NANNAH v CrOwWN
1925 S 31

Conviction—Court disbelieves pro
secution evidence—DBut accused admit
ted presence as inmocent spectators—

No conviction

When the court d sbelieves the prose
cut on evidence it 1s not open toitto
convict an accused merely on the ground
that they admutted their presence at the
scene as ionocent spectators  (Blurphy

J C) Suxnpro v CROWN
3) 32

Duty of Magistrate
Alsosec Cr P C—S 16+

Duty of Magistrate— To question
accused—Conduct of accused suscept
I of expliation—Accused not asked
to explun—Assumption that accused
would hate giren reasonable explana
tion
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Where azv co-dictef the accised s
susreptit e of rearomal’e eaplaration ard
theaccured was et acked to exglanat
iteostte a comed in his favo 1 othatle
would tave ginenater o-able expara
J C} Rav S1ven o

tien. Oerman

Crows
1935 ) 85

-—Duty of Magistrate—.licusad un
defended=—To ask question of proscou
that they are

tson swifnes<es to s 1tisfy

speabang truth

Appellant was undefended ard did rot
ctocs exaine the £10 e2utiun witnesees

Held the duty
cf the *lagistrate to sk tle procecution
witpeeces a fev m order

In suchacise s
questiors 1o
satisfy hameelf that they are speaking the
truth J C) Latn Suan v
Crows

(Norman

1936 ) 132

Duty of Magistrates—7 aumint
tson of witness

It 15 the duty of the magistrate to cec
that the prosecutor puts the propsr questicn
to witness and if necessary to supplement
them, When no vernacular
kept the magistrate must record every
thung that 1s said, so long at 1t is relevant,
and should read out each reotence ac he
records it
has been recorded they cannot examue
and cross examine intelligently  (Norman
J. C) Tou GrokreL v. Crows

*1934 ) 47

record 135

Unless counsel know what

~—Duty of Magistrate—Summar;
trial—Recording
cused :

examination of ac

AJMER LAW DIGEST.
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In summary tnals paticulars of the
examination of sccused are to be entered
by the Magictrate not by a Cletk and n
the rrocesdings notin a diany.  (Weston
J C) Anput Aziz Party v Chowny,

1934 ] 126,

Evidence.

Evidence—Apprcciation of—n¢
No proof

that ornament belong to any particelay

cused burried an ornament

person

The that an accuced
person bur ed an orniment 18 no proof
that tle arnament belonged to any parts-
(Weston J C) K.L, v

circumstance

cular person
KaLyana,
1934 ], 130,

Evidence— Appreciation of— Value
of leadinyg casey

o number of cases lending or other-
wise cin provide a mechanical substitute
for that personal appreciation of evidence
which1s vial o the admimstration of
justice  (Weston JC) KL v hariana

1834 J 130
——Evidence—Apprecaation of—Un
o roborated statanent of Police Offrcer—
Not sufficrent

To accept uncorroborated statement
of police officer, as sufficient to prove
possession would cbviously create a most
dangerous precedent for 1t would do away
with the necessity for anv independent
evidence and leave the way open to the
police to implicate any person agiinst
swhom their suspicion had been directed,
(Jolly J C) NATHIA v CROWN.

S 1L3m



199
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Ewvid Appreciation of—Cre

dibility of watnesses—Tests

{a) Asa general rule asign of truth
when witnesses testify on the
«ame point 1s thewr agreement as to all

=everal

mater 1l facts with discrepancies between
them on mmor points and also that con
cocted evidence can sometimes be detected
by the fact that itisall too consistent
wnd lachs the small vanations to be found
o average evidence and which are due to
varying power of observation and memory
of different angles of view and also some
allowance must be made for rusticity
(Murphy J. C) Ral CHAND v CROWN
1927 S 47.

Evidence—Of Informer—To be
regarded with caution

Informer s evidence 1s to be regarded
with caution whether his action has been
prompted by revenge or by the more
(Weston J C)
Mit AP CHAND v CROWN,

usual motive of reward

1935 J 59
——Evidence—Proof of seaich

It 1s not enough for persons who have
been present at searches by the Police to
couie 1nto the witness box and state that
hists prepared at the search hear their
signaturea  These lists generally are not
substantive evidence  The prosecution
should elicit from the witness his personal
account s to what happened at the sench
and what was found If lis memory 1s
defective as to what esactly was found
he may be allowed to refresh 1t under
5. 159 of the Evidence Act by reference
toany hist made in s precence at the

AJMER LAW DIGEST.

200

CRIMINAL TRIAL (Contd )
time of search and read by him at that
time (Weston J C) K.E. v. MOHAM

MAD Buy
*1935 J. 41.

First Information Report

—First  information

substantite evidence

report—~Not

Furst information report 1s not sub
stantive evidence  Accused cannmot be
sentenced on statement made theretn and
not repeated at the trial  (Norman J CJ
Latit SHAH v CROWN,

1936 J, 132

Hony' Magistrates,
——Hony’ Magistrates—T/crr pow.crs

Sec, Notification by C. C
1) 120 S)

Hony' Magistrates—Rules for the
guwidance of benches of Hony' Magistrates

See, D M’s Notification.
1] 10(.5)

Identification.

must

Identificatien— Vagistrate
frame propur guestons and not ash
gonerally “Do you rdentify the accused”

The question, ‘Do you identify the
accused ' 1s an 1mproper one. Itis for
the Police to inform the Magistrate what
the witness 15 tupposed to have seen and
if they do not do so 1t 1s the duty of the
Aagistrate to find out and then 1o frame
proper questions  (Normran J. C) BIJJA
v Crows

1936 J, 205
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CRIEINAL TRIAL (L

—1dentification - "hat b¢ cerfann

utd)

Whenam~ ¢ ed perscnis not hroun
cracie v <hig thy Jarm o watrecces hie
the cffe der te

Trenmerefa t1l st

idantie catinn 2
ate lateh certa
the prrade the arcured wmac all wel 1y

mest

a3 emat and eap of 129 urutal pattern
15 =0 ¢ cund fer failere toalertfy humof
bewtresces 1ad choened tte a cused
wwlzemtlhywell MNerr enJ ) B
Lat v Croms

6]2

1dentification—()+

v el e

vars « tde by fon s ol T ox

e

Fersuns wio have s crn fer a consider
able time garments or orniments
erdinary make which beur
marks of identification, serv often are
sble to identfy them eatisfactorly by
reacon of the famibanty of long assoca
v hich often they are not able to
describe in terms of <pecial or disting
wehirg matks (Weston J C) K L
Katyasa

of
o specil

tien

1834 130,
Jurisdiction

——TJurisdiction—Chart of
Sce
1835] 7(N S)
—Jurisdiction—Obyction to can be
talest at any ine=—"o waner

{6) Oljection on the ecore of juriedic
tion can be made a*any timeand need
not pecessanly be made at the earliest
opportunity and 1t cannot be given up by
waner (Barlee J C) Dinst hnas v
Crous

1927 5,1

VJMER LAW DIGEST.

202
1 CRIMINAL TRIAL {Cont )
‘ Practice
~—Practice—Ciry  Vlaprstrate  cannot

act s swhsternte far the District Vagrs

teste Dale tholatior s cn tour

1§ tere te 1 prictice that when v
ca ¢ has not t=«ched the <tage of evidence
the Cty
for the Awsstant Commiesioner
Jatter i1s en tour 1t ere is po fegal warrant
for such practice and ot mut
{Norwan J © ) Rast SinGhi s

Mansctrate ncts 1s a cubstitute
if the

cence,
Croun
1936 ] 85

Practice— ' sccutirns for pesjury
sheudd not icadt the frnal pronouncement
of app Hate Corate

Presecutions for rerjury should not
await the hinal pronouncements of Appellnte
courts on the menits of the swit in which
the c1atements were made The delay 1s
unfair to the accused who after seseral
years find themcelves called upon to answer
achirge  If there 1s 1 reasonably strong
case courts should be prompt to take action
1t accued percons corsider it 1n their
nterests to obtain postponement of therr
cases pending an appellate pronouncement
ot the 1 enits of the orig nal suit 1t 1s apen
to them to <eek it (W oesforr J C ) hisian
Lat v Kasnins Lar

19353 7

—Practice—Rape —Chas ge not lodged
lightly— Lt casly wade—Diffeendt to
sefute— W aght 1o b attached to char ac
for af presecntinr

(@) Tt s a well nown fact and has
often been noticed judicially, that rape 15
of all false charges the one most etsily
made and for an innocent accused, the one
most difficult to refute and it s known,
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that such charges are often falsely made
for the most trivial motives though prime
facte it nould seem that they would not
be lodged lightly, owing to the disgrace
which having been the victim of such an
offence generally entails

(b} Very great weightis 1y

AJMER LAW DIGEST.
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should call hum and examine. (Murphy

J-C) ABDUL GHANIV CROWX.
2) 4

~—Procedure~—Non complrance  vath
the provisions of S 342 or S 162 read
with S. 364 vitiates the trial

attached 1n such cases to the character
of the prosecutnix and where she 1s a grown
up woman and no physical signs of
the actual rape can be expected from
the medical evidence, to any marks of
myury on her person and to the general
probabilities of the cases to be deduced
from the reputation of the progecutnix.
(Murphy J C) KaMMU v CROWN

1925 8. 38

Procedure,

———Procedure—Dcfamation, offence of —
Should not be tried by Honorary Muagis-
trafes

The offence of defamation 1s a highly
techmcal branch of law and it 15 not
possible for a Bench of Honorary Magis
trates to properly appreciate the many

Non nce with the provisions
of 5. 162 Criminal Procedire Code or
S 342 read with S 364 are 1llegalities
which are sufficient to vitiate the Magis
trates Proceedings (Wesfon J. C) BABU
v CROWN,

*1934 J. 144

Review.
——Review.
See, Cr. P. C.—S 369,

Sentence,

~——Sentence—Fuine—No posnt 11 wnflic
ting fine unless some prospect of accused
being able to pay 1

There 1s no pomnt i inflicting a fine i
additton to a heary sentence of imprison
ment unless there 1s some prospect of the

F Norman
potentiabties inat for the defence or the accused being able to piy 1t (No
J.C) Brja v. CrROWN
prosecution  Such a cace therefore should 1936 J. 205
not be allcwed to be tried by a Bench of
Honorary M (S J C) S Greater offence sncludes
FATEN CuanD 1, JETHMATI, lusser
3) 72
Procedure — Medsent . Pro- , () ’ldhe greater oﬂ‘enjc' mcludeshlh:
E edof an assault o
s¢cution should produce the Doctor— esser and & herson ecus

Fatlirg that the court should call the
Doctor.

As a matter of course the prosecution
should call and examine the Doctor who
first eximined and treated the rojured
tersons and 1f it refuses to do so the court

a public sersant cannot be convicted also
of an offence of obstructing 1 public servant
in the discharge of lus public functions
A mere flight of the accused 1s not such an
obstruction (Barlec J. C.) Dutai Knas

T+ Crown.
19275 1
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Sentence— Pre rons

convrcfion— 1
Aof €0 65 consy Yese f on Feter vning gurlt
eranroce ic¢—But mry be constlerelon

CurhrR eenter i

{c} 1ten »ilemat o anarding eenter ¢
Dtder s wantan ntle duuter !
1 acciend avat ma by b ajrenss s con
e 1mty © e Yo o determns s th e
Gemnit of palt o0 enexe  (Brelee
J.CY Durwvg hias vy Cromns,

19278 1
——Sentente— Qu tnturs of

The Penallan of Inta den t gres
enbe 19y fasd standind of pumshment
cveept {1 certynever

1 wide discretion

b ffen o nd
1 to the punishment to
be gnen s alloned In exerany, thisdis
cretion & enminal court <hould consider the
nature of the offence committed the circum
stinces under which it wis commtted
the probabality or improbibility that ot was

ansolated 2t committed without

preme
ditation and the general «barwtes  and
position of the accused in relwion t) the

offence he has committed

K. E. v Monassap Biy

(Weston J C)

*,935] 41
——Sentence—I'raffic wt  cocarn.—
Deterrent

Traffic 1n cocame with us terrible

results in creating drug addicts should be
dealt with by deterrent sentences in \ppro
priate cases (Weston J C) K I
AOHAMMAD B\ alias \WAraDag
*1935] 41,

v.

Stay,

—5S'ay~Crimnal proccedings cannot
be stayed il decision of Cavil sust

AJMER LAW DIGEST.
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CUSTOM,
{#) Ttere 1< no Section m the(r P C

under whah Cremnad Piocesdings ean be
ull Caal St

the Murphy 4, C.)
NaTn s, Bara

stnved the devaion of

hetween parte s

1925 § 29

Witnesses

Witaestes- 12 ¢t moncy—No prous
ston 1y

Itere are 1o prowisions m the Cruminal

Prwedure e auth nan, 1 Magistrate

t dre ty complunint t pv ot ocertun

sum s oevpenses  5dict noney b opwatness

bot it Jedls ] C)
Mora By

sumimoned
AL Noo

ot dis
v

%3] 4

CRIMINAL TRIBES ACT {VI OF 1024)
—~8 20— Rulcs

See € € s Noufication
2J.2T(N.S)

CUSTOM.
“—=1 sscunials

\ commercid usige or custom must

ilse he naent mvarnble  continuous,
forbidden by the
legas)ature ind not opposed to morality or
public pohes I Mac?lin J.CY Aviba LaL

v Stuaf Mar,

notorious  not cspresshy

*51 1D
—I'ssentrals of
Must be shown to he of immemonnl

existence, certun and mvanable  (Jolly
J- C.} NATHU v. RAJa RaNcioD Sen.

4], 108.
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——Adoptiant amang
Strict proof

Wahammedans ~

te) Adoption 1s 1 prictice unknown to
Mohimmadan Lan - Any custom by which
st 1s recogmeed Among 1 particular class of
Aahammedans should be strictly  proved
(Jolis J C) Basnir huan v N\sT

RABMAT 111 a1
4] 14

——Gota Worbers—A.u.  employec of
« orkman nat Irable for latters s lLiabhity
ta ol I employce

lhere 15 10 «ustum amongst Gota
worhers ot Ajmer by which v wxhman
who tihes new emplovment continues

liable for inv money that may still he owing
trom him to hs old employee and 1t the
same time the new emplover 1lso hecomes
Lible for that money to the old employer
etther jomntly or severaily with the workman
(Mackisn JC ) AMpy LA v SURyJ Mayp

53 1

~—Merecantile usage.— Biy g

Market custom s binding on the dexters
nthit marlet » C 127 Ref (Barlee J C
Firv Rav)r Das Ract N\ATH v Firy
TirnHa RAM NET Raut

2).25

Mercantile usage —Payments by
Ariitras 111 Bea ar

By 2 custom of Beawar, 1 merchant
commng there from another distnct s
allowed to trade  onls tn the name wnd on
the credit of <ome local aratlt or binkmg
firm nd
to which on the conclusion of trinsactions
2 ‘panrs, or memorandum thereof 15 <ent
Iy the stranger merchant

which minrntees s dealings

AJMER LAW DIGEST.
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C coming to Beawar made several
purchases i accordince with the bove
custom using the firm of S and M 1s his
arath  On lexving Beawar, he sent S and
M 1 panrs, m which all his purchases
escept the lnst tnd [rgest under which he
had tahen no delnerv and had made no
puvment, were entered  On application by
the vendors in the l1st transiction to S and
A as guarantors of C to nike good the
purchase money, they 1t first refused on
the ground that the transaction w1s not
entered m the panr: sent to them, but fter
wards they consented to pay the vendors
the amount of the loss occasioned bv Cs
farlure to pwy 1nd tal e delivers

Ina swt by S and M agamst C to
recover the amount so pad

Held, thatf the pluntiffs were cognt
znt of and 2llowed thewr name to be used
i the last trinsaction s was shown to
have been the case 1 previous transictions
they were ~ccording to the custom liable
to the vendors and consequently entitled
to recover uver from the defendant what
thex had paid  and that even if there wis
1o actual authonty given at the time of the
transiction still 1s the defendant had used
the name of the pluntiffs as his guarantors
and had held them out 18 hable to pay on
tis behnlf for the goods he purchased they
were thereby authortzed 1f they thought
i, to mke the subsequent piyment wiich
they did on behalf of the defendant or (in
other words), to ratify the use which the
defendint hid made of ther nime and
were not deprived of their nght to do <o by
their hav ing for a time repudrited Iiabahty
(Ser M I Sumth, Str R P Colhier and
Sur il § hedting) S Savur Mutr s

CHoGa LaLt
5cC.421,
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DAMAGES

See, Tett—Damage

DAXGEROUS DRUGS ACT (IX OF 1930)
——Deterrent sentence

Trat - te terntie
tec Mg 1y creatirg dieg a'dctsstouldte
dealt with by de errest sente cesiaapiro
priate cares  (Weston J C) h I
*fonaran B

in cocanze woth

*1935§ 41

S 14—Stlcof such sratll qusutiny
of Cocune t1 1t st canl deteted only

gualitatitely —No affemee

A Chem al trace of Cocine 15 1
quantits sa srall 1l 1t it canwotbe sut
tatirvely estimated 115 precerce only be ng
detected by qualtative Sale of
such a substance cannot be called a
sale of Cocmne  {Mphy J C) Zatiuw
Bre v Crowx

tests

1925 5 30

DEBRTOR AND CREDITOR

Khata Executed—jt
stem of snterest—It «s not necessary to
protve contract to p1y tntercst

confarmng

\When a party has execated 1 Lbata
mwhich there 1s an item of interestat
18 not pececsary for the plaintiff to bring
independent evidence of - coutract to
pay nterest, (Norman J C) MAnGI
LAL v BasaNTI RaM.

19343 1

~——XKhata—Lxecution Admutted—Dur
den of Proof

AJMER LAW DIGEST,
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DECREE

Seey Evidence Act—S 102
~——hhata Baqi—W Zether sutt liss on 1f

Seo Dimaton Aet—$ 19

DECRLE
——Ambiguous—Revic  proper remeds

When the meamrg of the decrees

deubtfu) review 15 proper remedy  (Vor
rean J €} Monas Lat v hiny Claso
1934 30

——Compromise~S.e— L PC -0 23
]

— Conditonal  Hecomng final—Trial
conrt < iunot

frofor tem ly

extend timu—Runw s

When 1 corditionnl decree becomes final
on the fulure of the judgment debtor to
comply with its terms it 1s incapable of
beiy, varted by the oniginal court except
by means of Revien, Jo A 3552 Rel
Olurthy J C) MsST NATHI v JaGRUP

1927 S. 22

—Damnges —Order avarding dama
s> under 5 99 C P C~—Need not
Sorm part of decree

{c) Under the new C P C it s not
necessaty that the order awarding damnges
under S 95 C P C shoutd form part of
the decree 77 W L J 370 Not Appl
(Baler ] C) FNC hankaria & Co v
MonamumeED Husaln

1925 S. 17

——Eassement—orin of

Sce, 'I asement—Decree’
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EASEMENTS ACT (1882), § 33

(2) Every person has a right to add to
or bwld his own premises provided he
does 50 without material ivasion of the
right of his neighbours

(3) In order to yustify the grant of an
mjunction the threater ed disturbance must
interfere matenally with comfort of the
owner  An ipjunction cannot be granted
agaost disturbance of any sort without
proof of subtantial damage

(4) The testislaid down by S 33 of
of the Easements Act and 1s the same as
in other places where the Tacements Act
1s not 1n foree, 42C 46 PC.Dis.

(5) In such a case the court 15 entitled
to take into consideration its own opimion
formed on personal inspection of the site
and base1ts decisionont  (Jolly JC)
Kan MAL v Asa NayD.

4. 84

—5 38—Dimnutio: of ventdating
power by solid construction

The veutilating powers of the apertures
are seriously dimimished by the ex stence
of solid structures between them Con
struction may be said pot always to connote
obstruction, but clearly as regards ventila-
tion canstruction immediately at the side
of an aperture must produce obstruction
{Weston J C) KAN MaL v. Asa NAnD.

1934] 113

=5 35—When tnyunction or damages -~
Windou s

Whether relief n such cases, should
be by way of injunction, or by the grant
of damages, 1s & matter of the Courts
diccretion.  But when the windows pro-
Posed to be closed up are the ouly means

AJMER LAW DIGEST.
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EVIDENCE ACT (1872), 5. 19,

of eagress of foul ar, when doors are
closed, the proper rehef will be by way of
injunction,  (Murphy J C) S. DHuL
CHAND v GOPI LAL.

2]

ENCROACHMENT

Sce, Tort—Encroachment,

EVIDENCE ACT {I OF 1872).

——S8. 18—0ffer to accept smaller sum
by w1y of compronuse 1s nof admission
as to amonnt due

(a) \Where a person offers to accept a
smaller amount as a matter of compromise,
that offer ss not an admission as to the
proper amount due to bhim, (Lords Tomli,
Russell and Sir Lancelot Sanderson)
CuanD11hA PrasaDp v B B, & C. 1. Ry

A1 R.1935P.C, 59=1835 O. W N,
3781935 A W, R.459=1935R. D 165=
1935 Al L R 345=61C L,] 147=39
C W.N 552=£8 ML ). 552=41 M,.L W.
617=1933M W N 434=1935 OLR 243=
1541 C 84537 BLR.330-37 P.L.R
331=16 U.v. 221 =16 LR A, (Rev}250
~——S 19—Admusston of lability by
principnl against surety after termnna
tron 15 relevant though not conclusite

An admission of a principal does not
cease to be relevant agammst the surety
because 1t was made after termination of
the transactton for which the surety had
bound timeelf But such adnmssicns are
not necessarily conclusive, 5 AL J. 142
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EVIDESCE ACT (1872} § 21
Dus 211C €37 Foll (Norm J C)

BarstLat v hat Das
1934] 10

—S21&S U5 11
tr @ gresars slaterent Gn sonfing) o
wstlort tts benrg f10 fo tle
wirces=13 1 bl Tave Ittle eurden

1spon of a farty
et

crrrve e
An ad=er o1 as tevelint wlether or
=2 1tispa tothe party mak rg it Nove
the less 1t1s 1 «~urd rule of practce to
pa Mladm sy cmstotle parties s o made
therm if ttey g ve eniden ¢ ard faslore to
da though tw !l rot make the 1dmiss ons
irrelevant w1l grevely neaken ther
force 39 B 141 1930 Lah GJs and 1931
La! 753 Dastinguuhed  (Norrsa: J C)
BirDpHA v StRaA) Mar
1936 § 23

——5 27 -Scope

Sect on 27 makes admuissible only state
ments by 1in 1rcused to the police as
consequence of wh ch facts are discovered
Tiis does not mean that any statements
made by an accused antecedent to d covery
are admssble (Weston J C) Rau
SaHA v Crows

1935 J 32

——S 21—Scope—~I"xact worls
cessary—St ch state 1e1t alone wnsuffi
ctent for conviction

ne

(a) In order to decide whether a
statement 1s 1dmissible under S 273t1s
necessary to know the exact words used
otherwise it s d flicult to know whether
the alleged d scovery of fact was made
in consequence of the information so
conveyed

A\JMER LAW DIGEST
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{5} The principle underlying  section
27 15 that the actual discosery of n fact
ts in uself a matenial gurantee of the
truth cf the particular icformation which
ted to tte diccoren

() Such a statement alone s not
sufficient to surpart 1 conviction  (Jolly
JC)But v Cr ws

4] 100

—=5 30—Corroboration nceess ny

(a) The ordinary rule of cawtion is
that to form the biss of a conviction
s me co roborition of such a statement
s necessuy 2 A 45 NotFoll  (VMur
thy J C) Sapey Runay v Crowy,

19258 35

S 30—Uncorroborated confession of
a co accusci—Not sufficient for con
Tichon

A man cannot be convicted on the
uncorroborated confession of co 1censed

Tt e confess on of one co accused ¢an
nat be corroborated by the confession of
another accused 38 B 7176 Foll (Morman
}J C} Misrl LAL v Croww

*1934 J 49

—S5 30—Tuo accusc! tried jointly—
Oue pleaded guslty 1n i as conteted ~
The trial proceede! against the otl er—
Tic statersent 1:ade by the former
ac usel cannot be consrdered against
Litter

I and Atred jontly After charge
was formed L at once pleaded guilty and
was convicted and sentenced on her own
plea A pleaded not gulty and his trial
continued  Held the statement of L
made before ber conviction could not
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EVIDENCE ACT (1872), 5 30. EVIDENCE ACT (1872), § 54.

considered agamnst A since on her con There 1s no rule of law that the evr-
viction the tral censed to be a 3ot one ' dence of a party or his servant cannat be
{(Norman J C) ALB¢RT v CROWN suffictent corrobor ttion of regular accounts

1936 J 203. In cases where 1t 15 possible to get
independant evidence, aninference adverse
| toa party may Jegitimately be drawn if
he fails to produce it (Norm~n J. C)
The section provides that a court may MaNGt LAL v, MsTt, HusaINI.

——8 30 -Confession of co accused—
Weightt to be attached

take into cousideration 1gatnst an accused 1934 J 31.
person 4 confesston made by a co accused
person  The words ‘may take into const ——85 34 —General ciidence of plamntiif

dertion serve to e nphasise the fact that | May be sufficient corroboration
such copfessions stand n a category by
themselves and do not stand on the same
footing as evidence in the case Such

The evidence of the plaintiff alone maj
be 1n law sufficient corscbsration of regu-
larly hept accounts A party cinnot be
expected to remember all the detals of an
account extending over many months
All he can say is that the trapsaction
took place and that they were entered in
the rccounts- Thus the general evidence
of a party that the transaction embodied
in the accounts realky tooh place may be
corroboration  (Norman J. C) ADBAS
ALI v F Bryi Gopar NARalN Das

19341 7.

confe.s ons 1re pot stitements mnde on
oath and the accused against whom they
may be tiken into consideration has no
opportunity to cross-examine the perscn
making the confession It 15 obvious
therefore that the werght to be attached
to such confessions as against a co accused
1s something less than the weight which
might he attached to the evidence of an
approver  {Jolly J*C) NATHU SINGH
v Crows,

4772

S 53~ Prevrons contiction—Not
S.34—Cre 1t entrics—Are etsdopee 10 be consedered in deterntining quilt or
of asreentint to appropriate sunocence—But may be considercd 1

avarding sentence
Latries 1in the books of a creditor may o

be tal en s andicatine of agreement toa
proposed appropriation by the debror
{Lord> Duncdin and Shaw, Sie John Edge
and Mr Awur AL} R B. SLTit Niwvt
Cuasp v § Ravua hispes.

(c) Itis not illegal in awarding sen*
tence to tahe ilo consideration the
characler of an accused as shown by his
previous consictions into CD“SI(‘E]’B\IDTA m
detecnumng  the quesuon  of guilt or
! IA :1.!:8152-:;986261 :(;o 2241‘ T gg | "Mmocence (Barlge J €.) Dintug haas
= . . 26==30 M, L.
m26C W.N I53=14M L W3 | ° CTOMY 1527 5. 1
~1921 M W N 411, !

—5 34—What ¢ sufrorent cormborﬂ-' ——S5. S4—Magistrate shonld nesther
hor of rej ular accounts - chctt nor record evdence o7 bad character
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froted orally anspitc of the frosissmy
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it was a term of the contract that payment
should be made 1n cash  To set up a case
that payment was to be made by services
was to set up 1 different contract Such a
defence was barred (Norman J C) SHEO
NARAIV v UMAID SINGH J1

1936 107

——8 92—O0ral cuidence adnussible to
show that party signed por sclf as well as
others

The character in which a party signs a
contract 15 not 1 term of the contrict and
section 92 of the Evidence Act 1s no bar to
extraneous evidence being led that a person
sigmng a contrct signed on behalf of others
as well s humself (Norman J C) FIRM
OTaR MAL CHATAR BHUJ v FIRM SURAT
Raxt Poovam CHaAND

*5] 11D

——8 102—Adjustment of decrce by
executory contract—Heavy burden

\Vhen a judgment debtor asks a court
m the face of a denial by the decree holder
to hold that the latter has agreed to subs
titute for s decree an  oral agreement
to deliver some property when admuttedly
no properts his as yet been delivered the
burden of proof 1s hewily upon Ium to
prove the agreement and that the decree
has 1o fact been wdjusted The burden of
proof upon the judgment debtor would not
be dischirged tw evidence of talk of
compromise or by proof of the terms wlich
the judgment debtor was putting forward
to secure such a compromuse (Weston
J C) Matav Jawana
1835 ] 97

3 W02—Appropriation by plarteff—
Burden on him

AJMER LAW DIGEST.
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EVIDENCE ACT (1872) § 102

\Where a plaintiff claims a sum of money
and admuts that certtun payments have
been made which in themselves would be
sufficient to satisfy the debt in swit the
burden 15 clearly upon plaintiff to show
that such payments had been properly
appropniated to other debts and were not
n satisfaction of the debt m suit  (Jolly
J C) RaMA v Rapnar Lar

*35 2

~——S8 102-—Constder ition—Plasnteff ad
nuts that bond partly for cash and partly
1 ltens of fwo former bonds—Burden ot

plamntsf

Swt on bond Bond and plant recited
that 1t was for cash Defendant urged that
1t was for the balance of money due on *
mortgage  Held, onus of proving this
assertion was on defendant But m his
evidence plantiff admtted that bond was
partly for cash and partly 1n lieu of two
former bonds which were returned Held
also, this threw the burden of proving con
sideration on the plamtfi  (Norman J c)

MADHU v SARDAR MAL
*1935 ] 216

——S 102—Constderation—Bond execttt
ed by guard: 1 of a minor - Const feralion
past debt of the munor s father—Creditor
must prote that consideration gool

W hen 1 bond 1s execute | by the mtural
guardian of 2 nunor and the consideration
for 1t s past debts due by the mnors
father the cred tor must prove ffirmatiely
that the considerntion for the bond was
good 1 e that the debts i eu of which
1t was executed were not time barred
(MNormanJ C) CHANDAN MAD v JFTHA

1934 J 68.
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EVIDERCE ACT (1572, § 102,

——8 102—Cor wtdcraticn—\ot asreaat
4 P ainti® admitting—I rienveslafted
on drm ta pro ¢ coerdorstion

" of e
At ttete won

Tiowh  uate
Negmaalte oo e e

el ~

freca~n o that 1§ orate ac for con
sdemat m oand tle tusden of proof lec
onth e dafemtint tr poove the Inch of 1t
vet when the plamtsT h meelf 1as 2 Imitted
that '+ cone dr i wan ROt e seaited
mtle propate e turlen s < fied 10 tbe
MaruTtop oreh < allemtians £ A, 159
Foll (foly J. C) S. ScoTT + Smio
Narars

313

102—Custors of Preemption ~
Ornus on planti ¥

—5

The burden of proring 4 custom of pre
empnonan the Sub divison in which the
property 1s strate Dies upon the pluntiff
A ML J 23 Foll (Jony J C)
QaDAR By v Apbur Hanm

4] 81,

S 102—Fiduciary relaation—~Con
tract prima faca unconscionable—
Bur len ont slounant party

W here 4 person wlo 151 1 positian to
dammate the will of anotler enters into
a contract vith tim and the contrct
appers to he unconscronable the hurden
lies on the former to show that the contract
was not induced by undue nfluence
(Rorman J.CY) JAWAHAR ATAL v NaTHI

*5] 2

AJMER LAW DIGEST.
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{) \When execution of n Khata
Ban as admutted or proved the burd
rronf of non seceipt of consilerition
on tte defendant unler & 101 anc
of tte Indian Fadence Aet, A 7 R
Cal 711" I3 an1 37 All 71 Foll (I
J C) MMitrnay Basaa

1926

——85 102 Valicions Prosecntion—
on Plamf

Onus of proving want of rexsor
anl prolalle cauce s on the ply
(Murphy J C) S, Apptr Ranva
Dinar B,

3]
=8 102~Ou pershig—On person ¢
otg ounershup

(1) (a) A person who alleges that
perty conveyed ta nother belangs to
must prove s allegition and prov
beyond reisonible doubt 697 C 67
1926 P C. 77 Rel (Shannon J
Anptt Basiigy MsT BrswviLan i

53

~—S 106—J actu ithsnspecial Inowi
of a person—DBur len of proof on I m

When 4 fact 1s within the special k;
ledge of 4 party the burden of proving
fict lies upon lim  (Norman J
AvoLAn CHAND v Rav Natn !
MAram.

1936 J
——8 110—Burden of proof

Possesston  means  possession
resonable pened And what 1s reason
peniod will depend on the character of
property {Norman J C) HAarI Da:
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1t was a term of the contract that payment
should be made 1n cash  To set up a case
that payment was to be made by services
was to set up a different contract Such a
defence was barred (Norman J C.) SHEO
NARAIN v UMAID SINGH JL.

1936 ) 107.

——S 92—0ral cvidence admissible to
show that party signed for sclf as well as
others

The character in which a party signs a
contract 1s not a term of the contract and
section 92 of the Evidence Act 1s no bar to
extraneous evidence being led that a person
signing a contract signed on behalf of others
as well as umself (Norman J.C) FIrM
OTAR MAL CHATAR BHUJ v. FIRM SURAT
Rar Poonaym CHAND.

* )1

——S. 102—Adsustment of decrec by
exccutory contract—Heavy burden

When a judgment debtor asks a court
m the face of a demial by the decree holder
to hold that the latter has agreed to subs
titute for lis decree an oral agreement
to deliner some property when admttedly
no property has as yet been delinered, the
burden of proof 1s heavily upon him to
prove the agreement and that the decree
h1s in fact been adjusted  The burden of
proof upan the judgment debtor would not
be discharged by evidence of talkh of
compromuse or by proof of the terms which
the judgment debtor was putting forward
to secure such a compromise {Weston
J. G} Mara s, Jawnana,
1835 J, 92,

——3. 102—~Appropriation by platntsff—
Burden on him

AJMER LAW DIGEST.
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EVIDENCE ACT (1872) 5. 102

Where a plaintiff claims a sum of money
and adnuts that certamn payments have
been made which 1n themselves would be
sufficient to satisfy the debt m suit the
burden 1s clearly upon plamtiff to show
that such payments htd been properly
appropriated to other debts and were not

1 satisfaction of the debt m sut  (Jolly
J.C) RAMA v RADHAI LAL.
*5] 2()

S 102—Constderatton—Plaintiff ad*
nuts that bond partly for cash and partly
wn liew of two former bonds—Burden of
plaintsf

Suit on bond  Bond and plamt recited
that 1t was for cash Defendant urged that
it nas for the balance of money due on 2
mortgage  Held, onus of proving this
assertion was on defendant But m his
evidence plantiff admitted that bond was
partly for cash and partly n lien of two
former bonds which were returned  Held
also, this threw the burden of proving con
sideration on the plamtiff  (Norman 1.¢)
MADHU v SARDAR MAL.

+1935 J. 216

——S5.102—Consideration—Bond execul
ed by guards 1 of @ nnor - Consideration
past debt of the nunor's father—Credifor
must prove that consideration good

When a bond 1s executed by the natural
guardian of a rnor and the consuleration
for 1t 1s past debts due by the munors
father the creditor must prove affirmtively
that the counsideration for the bond was
good, 1 e, that the debts 1n lieu of which
it was executed were not time basred
(Norman J.C.) CHANDAN FIAL v. JETIIA

1934 J 68.
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S 102—Coruicranen—Not avrecat
ed Poas¥al rutrg—n riemicedfted

ewlir tofre ¢ co 1 rator

Tt & At e~trn NI b
Newn b e Ieoromrmt V1 Pere ©on
poes 4ttt vy e < for oen
vt A~y te b orlen f proof les
At e osaentamtt oyr e tbe L of gt

set when Uapliat T raelf P im tted

thar e com feat owas notoas reated
mtlrapronnetlelarten « ifted t dbe
it ftog s et callest a1 A 158
Foll (Joly 1 ¢} S & 17+ SHio
NARAIN

413
——8 102-¢C sto  af Preemption —

Qnus on flainft#

The burden ¢f proving 1 custom of pre
emp onan tle Sub division in which the
froperty s stuate les upon tle pluntff
c A W1 g 235 Foll (Jol1y J C)
QapAr Bix v S1our Hante

] 8

~—S8. 102—Ittuci 1y relaation—Con
tract prima faca
Bur len ont dos unant party

nnconscronable—

W here 1 person who 15 1n a posit an to
dominate tle wil of anotler enters into
a contract tim and the contract
appears to be unconscionatle tle hurden
lies on the former to sliow t! 1t the contract

witls

AJMER LAV DIGEST.
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EVIDENCE ACT (1872), 5 110,

{a) When execution of 8 hhaty Bah
Bam s admutted or proved the burden of
pr v f «f ron recerpt of consideration lies
on tle defendant under S 101 and 102
cttte Indiwn Farlence Act, A IR 1925
Cal 1717 18 and37 All 71 Fell (Baker
J L) Munsay Bazsa

1926 S 4

~——5 102~ Valicions Prosccutson—Onts
on Plainti#

Onuc of proving want of rewsonable
an! probatle cause 1s on the pluntfl
(Murpls J C) S AppLy RauvAN
Dipar Bua.

3] 35
=S8 102—Cu nership—=0n person alleg-
g ounershep

{1) (a) A person who lleges that pro
perty comveyed to another belongs to hum
must prove his allegaition and prove it
teyond rersonable doubt, 691 C 67 and
1926 P, € 77 Rel  (Shawnon J C)
Anptt Basmirsy Mst Biswirean Binr

5] 36

——5 1067 actusthunspecsal bnouledge
of a person—LBur len of proof on hum

MWhen 2 fict 1s within the special | now
ledge of 1 party the burden of proving that
fict lies upon him  (Norman J C)
Avoran Cuann v Rav Naru Ram
NARAIN

1936 J 104
—=5 MU—Burden of proof

was not induced by undue infl P means for
(Norman J C) JAWAHAR MAI v NATHI | rensonable period and what 1s reasontble
S [ 2 (I

—S 102--Khata Bagi—Erectition ad
mtted—DBurden on Defendant

peniod will depend on the character of the
property (Norman ] C) HaRI Das v,
MuwiciPAL COMMITTEE, AJMER

1934 ], 6
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——8 110—Redemption surt—Plantsff
tnust show prima facie subsisting title

(3) Ina swt for possession of land by
redemption of a mortgage the planhffis
bound to show prima facie that ne has
a title subsisting at the date of the suit,
11 A 438 Foll. (Broomfield ] C) Guisa
LAL v. SUjaN MaL

5) 2

——S 130—Nortgage entered 1n settle
ment Register—No proof of prima facte
title

(3) The mention of a mortgage m the
settlement Register cannot be regarded
as prima facie proof that the mortgage 1s
still subsisting, 42 A 575 Foll, (Broomfield
J- C) GHIsa LAL v SujaN MaL

5] 21

—=8. 14~Consideration jor a bond
was past debt~—Presumption that ‘past

debt' was not time barred Bond

Where the consideration for the bond

AJMER LAW DIGEST.
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EVIDENCE ACT (1872}, 5, 116,

In exceptional cases a court may be
justified i convicting on uncorroborated
accomplice evidence But such accomplice
evidence must be of a kind which a Magis
trate after very careful scrutiny with the
Inw present m his mind, can sustam m
holding trustworthy inspite of the usual
restrictive rule 35 M. 247 and 397 Rel,
The mere absence of a proved motie
for giving false evidence cannot be regarded
as a good reason for relying on the evidence
of accomplices (Broomfield J. C.)
SIRANDER All v, Parpu.

5] 17

~~—S8, Y5—Represcntation under ms
take of fact—No Estoppel .

() A representation made under a mus
take of fact does not amount to an estoppel
1t ghould be intentional  (Murphy J. C)
B.B.&C I, Ry v. FIrs JaMNA Lar

RAM Nivas
1925 S, 14

S 115—Witness adnutted that he
undertool responsibrlsty of debt—Decree

1s past debt it s 2 proper
agamst the executant that the debt for
which the bond was taken was not time

barred  (Norman J.C) CHANDAN MaL
v JETHA

1934 J 68

S. 114, illust (b) end S 133

Accomplice—Etidence of, requires corro
boration—Rule and L vcef tion cxplarned

The evidence of accomplices requires
corroboration in matenal particulars  One
accomplice cannot be <aid to corroborate
another 50 a9 to do Away with the necessity
for corroboration, 8 A. 506 Foll.

passed b of that ad Suit
agasnst that witness—Witnesses
estopped from denying habilly .

W hen a decree 1 a swit was passed on
the basis of an admission by a witness
that he had undertrhen responsibility for
the "mount, such witness 15 estopped from
denying 1n a suit against himself that the
amount was due from lum  (Murphy J.C)
So0wa Lat v. Firyt Lornvav Das TARA

CliaND
1] 13

S. 116—Tenant 1n posscssion can-
not deny lessor's title.,
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(B Temams camm P, 0% bos devars
Lo oa Jmp oqu be remate o poreees
roam prer e=t wt ) le lan ta'e
St [an der Samsersen)
Prasasy BBSC TRy

A1 R 1335 P C 59=19350WN
379 ~1535 A W.R.439=1935R D.165=
15AU LR 35-61C L. ] 17=39
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W.617=1835 M W, N, 434 19350.L.R
24921541 C 915=37 B L R 330~37
P.L R 3= UD 22l=16L R A,
Rev. 250

e Ruved ant

Cuasving

lLor7s Tor un

——S 116 Tenant estopred from deny~
lan ‘loed’'s though
fossesston frior to the ¢aecution of the

wr ks fitle cren

rent note

4 temant 1s evropped from denying s
landlord s title even though hehad passes
«10n prior to the execution of the rent note,
361 C 817,501.C 591,58 13, 157, 1923
At 53 Foll 25 1 C.615,1921 Noy. 62
Diss  (Aorman J C) Ray Kisups +
Rax CuaspeR.

1934 ) 65

—58 116—Estoppel—Tenant
dispute landlord's tetle

cannot

While a tenant retains the possession
he can not deny his landlard s title  If he
finds that he was the reil owner at the
date of the lease and executed lease under
mistake then he must either surrender
possession and then sue 1n ejectment or
bring a suit for a declaration  The question
of title as between Inm and ius landlord
cannot be gone into a rent swt  {Murphy
J. C) M. D.S G. GorDHAN LaL v
RoyMan CartsioLic MIssION

31

AJMER LAW DIGEST.
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LEVIDENCE ACT (1872), 8, 145,

——S W6~ Tenant can allcge fraud,
ntaseepresentation or mustake of fucts

1t 1< open to the tenant to allege {raud,
mise) reerntation of mistahe of f1ct, which
Wtter expresuon wall include 1gnorance of
his Jeseor s want of ttle  (Norman J. C.)

Rast Ristirs v, Rav Cuaspr ve
1934 J. 65,

~—S5 133—Ltidence corro-
Feration—Rule and Exceprion explamnd s

requires

The evidence of accomplices requires
corroboration 1 mitenal particulirs One
accamplice cannot be sad to cotroborate

‘ another <o as to do anay with the necessity
§ A, Jo6 Foll, In
{ exceptionil cases a court m1y be justified
11 conmvicting on uncorroborated accomphice
evidence  Hut such accomplice evidence
must be of 2 kind which a Magistrate after
very careful sernting waith the Jaw present
m his mund, can sustain i holding trust.
worthy mepite of the usual restuctne
rule, 35 M 217 and 397 Rel. The mere
absence of a proved motne for gring false
evidence cannot be regarded as & good
rewson for relying on the evidence of
accomplices (Bromfield J.C) SIhANDLR
ALL v, PapPU,

| for corroborttion,

5J 17

——5 145 and 8 21— Aquussion of a
party w a preveaus statement {0 writing)
15 relevant without 1ts being fut to the
witness—Dut 82 will kave hitle eviden
tsary valie*

An admission 1s relevant whether or not
it 15 put to the party making it None the
less it 1s a sound rule of practice to put
all admssions to the parties who made

them, if they give cvidence, and fail
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FACTORIES ACT (XII OF 1911)

—S5 2(2)—P.rsons packing ice 11 saw
tust are uvmployed'

Persons employed for packing of 1ce 1n
<aw dust f1ll under the defimtion of the
word employed asitisa process towards
finishing of the article to a stage when 1t
1s 10 2 swit1ble condition to be put on the
market (Jolly ] C) B PrAG NaRAIN
v Crowr

371

~—S 18BM)—Rules framed thercunder—
Their breach—Is breach of the Section
ttself

Abreach of the rules made under

S 18{4) 152 breech of S 18(4) -nd falls

under S 41 of the Act. (Baker ] C)
CRrROWN v P, Binonr LarL

2] 39

~—S 28—Scop.

The object of the section appears to
mean that the percon actually committing
the offence should be brought to justice

It also appears that the Alanager can
adduce evidence to escape his own ges
ponsib lities only when he has actually
charged the offender and proved cffence
aganst lum  (Bal.r J CJ) Crows v
P Bivobr Lat,

2] 39

—S dl—Breac) of rules under S 15(1)

Abreach of the rulis under S 18 (4)
1sa beeweh of & 18 {#) aud falis under
S 41 of the \et (Bater 7 L) Crows
v P Bivowt Lat

2) 39

AJMER LAV DIGEST.
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GAMBLING ACT,
Sec, Public Gambling Act

GENERAL CLAUSES ACT (X OF 1897)

S 26—Abitment under Salt Act—
Can be punished under S 1171 P C—
Spectal Act does not always overrtle
General Act

(b) Whether anac*1sa seperate offence
or notunder the Penal Code 1s smmaterial
by virtue of S 26 of the General Clauses
Act and S 7! of the I P C.itis rot
illegal to punmish abetment of an offence
under the Salt Act under S 117 of the
I P C evenif a pumshment 1s provided
by the salt Act stself for such an offence
The principle that the provisons of a
Spectal Act override the provisions of &
General Act has been accorded very const-
derable but not universal recognitron and
the provisions of 5 §of the I P C are
to be read 1n a manne- that weuld recon
crle them with those of section 26 of the
Geueral Clanses Act  The provisions of a
General Act would have noapplication only
when the provisions of a Special Act have
been sodrafted as toexclude the 1pplication
of the General Act specificatly or by neces
sary implieation  The vse of the words
‘sitlnu the meaning of the Indian Penal
Code 1n'S 9(c) of the Salt Act does pot
specifically or by necessary implication ex
clude the application of the provisions of the
I P C Tomake the provisions of & 26
of the Genera! Actand S Tlof the Il PC.
upplicable t 1s not recessary that an act
should be an offence both under the Special
and the General Act (Jolly J. C)
Citasp hARAN SARDA, ADVOCATF 1n Re
Crown v P, Somas L

41
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GEAXT

~——Best enidence

Trelet ey emsecftte rature cfa
Erert et e dp rwent st e iy mtchitte

Fract v o« = de (Joog) C) Bonn
Fran oy isvcDamyar ltrang

J 4
—Presucplion=Jrcrlerpe  vroert

() Sorcer ve eriorrert for pe sta
£ =5 wit) cut 1ntetference f lad granted
tot*e or g ~al grattee {or martemarce

justtfer e p esunpion tattte eng ral

pratt wasao ended tole alsoluyte ¢ VI
371 Fel (Jolty J €} Basun huas
s BMST RAUMATY Jrrang

41 4

——Service 1nam—W / ¢ resumable

i A cerbipation ef an anterest in
l.nd srd an cbligat an as to rervice fulls
Lnder tnrec }eads.

(1) 1t may ben grant of lud burden
ed with service

{n) A gract in cons derat on of past
ard futuie services

{) A grant of an office the services
attacled to wlich ~re remu
nerated by an mterest in land

Intlefrst tno clas<es in the alsence
of specific provision to that effect tle
prant would not le sesumable at will
In the third clacs it would be resumable
when the sersvice ceaced to Le performed
28 B3 305 Foll (Jolly J C) Basin huan
v MsT, RANMAT ILLuT

47 4

AJMER LAW DIGEST.
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QUARDIAY AND WARDS ACT «VIi OF
1800}

—_— 12

Ceretlac ro fo ¢r to ret

fr10 a v oeritie codruy t (il

Wairaa fecrar t et

Ceuit I 10 poner to intetfere to
1 111 A tnarnage wheh s cortran
e Child  \latrage
hNare 10 J C}
Masct It

1o
Dedtrirt Act
Mr Mamispralan s

1936 ] 182

—5% 12 5 47 and 5 48—\o atpcal
a1 stoor fer refustng (0 issy ot fanterim
ary ction

Applcation under Section 12 of the
Guatdan ard \\trds Act to restzan
marriage on the ground that the brideg
toom was under 18 years of age Court
teyected the applicat on el no appeal
fies (NorrranJ C) AR MAHENDRA
I at v MascrLat

1936 ] 182

——8 19 (—\atural guarduan lixing
—Oriinardy leg 1l guardin be
appotnted

not

Wlhen tle court finds that there evists

4 patural guard an ard there 1s 1 0 special

reacon for appo nti g a legal guard an the

Court shoukl rot appent a guirdian
(Ynurfls J €} MsT Rav Prari

3) 8

——5 19 and 8 25 ()—father 1s a
natural guardein—3He may untrust
cnstody to another— Such autlority s
revocalle—But  court 1l consuder
minor s welfare—Strong case must be

made out forrefustng custody of father
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FACTORIES ACT (XII OF 1911)

—S. 2 (2)—Pursons packing tce in saw
dust are ‘cmployed

AJMER LA\V DIGEST.
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GAMBLING ACT,
See, Public Gambling Act-

Persons employed for pching of tce 18 | prypp At orLAUSES ACT (X OF 1697)

sawedust f2)] under the defimtion of the
word employed’ as 1t 1s & process towards |
fimishing of the article to a stage when 1t
15 1n a swtable condition to be put on the
market. (Jolly J C) B PRAG NaRAId
v, CrowN

*3J 1.

——38 18(4)—Rules framed therexnder—
Ther breqch—Is breach of the Section
wself

A breach of the rules made under

S 18(%) 1sa breech of S 18 (4) and falls

under S 41 of the Act (BakerJ C)
CrROWN v. P, Bivopr LaL

2] 39,

—5. 24—Scope

The object of the section appeus to
mean that the percon actually committing
the offence should be brought to justice

It also appears that the Alanager can
adduce evidence to escape his own res-
ponsib lities only when he has actually
charged the offender and proved cffence
against em, (Ualcr J C.) Crows v
P Brvowr Lat.

2]).39

~—S dl=Breach of rules under S 15(1)

A breach of the rulcs under S. 15 (4}
18a breich of S. 18 (4) aud falis under

S 410l the Act. (Balir J.C) Crows
v P Dinopr Law

2], 39

S 26—Abctment under Salt Aci—
Can be prneshed under S 1171 P.C—
Spectal Act does not aluays override
Gengral Act

() Whether an act 1s a <eperate offence
or notunder the Penal Code 1s immaterial,
by virtue of S 26 of the General Clauses
Act and S 71 of the [ P C.itis rot
illegal to punish abetment of an offence
under the Salt Act under S.117 of the
1 P C evenif a punishment 1s provided
by the salt Act itself for such an offence.
The principle that the provisons of 2
Special Act override the provisions of &
General Act has been accorded very const”
derable but not untversal recogmtion and
the provisions of & 5 of the I P C.are
to be read n a manper that weuld recon
cile them with those of section 26 of the
General Clauses Act. The provisions of 8
General Act would have noapplication only
when the provisions of a Special Act bave
been so drafted as to exclude the apphication
of the General Act specifically or by neces
sary imphication. The use of the words
*withi the meaning of the Indian Penal
Code' 10 S 9 (c} of the Salt Act does not

fically or by v Jication £X
clude the application of the provistons of the
1 IC To make the provisions of S 26
of the Geoeral Actand S 71of the I PC:
upplicable 1818 not recessary that an act
should be an offence both under the Special
and the General Act. (Jolly J. €
CiasD KARAN SARDA, ADVOCATE 1n Re
Crows v. P. Sonan Lat,

4.1
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GRAXT
——DBest endence

Trrlnt es frooectate ratue cfa

Freet ctte o e el by wheb ate
cra= v - d Joat B o
Rrav v "'v hwaag ot

41 4

—Presugplion—17rcr ‘crper v ogr

() Sirce ve erjcrrere for ge ora
tiz=s witt et i terfererce of Jard gratted
totle of g ~ul Rfa ter for martemarce
justitet tle perun gt er that the crpiral

start wus 1 enced tobe a's ute 1Y
s 1 Fol (Jo 3J ) Ba-un hunas
v MST Hapr At IeLam

4] 4

—-=Service soam—1 ficn restonable

®; A cerbization of an snterest an
1 nd ard an cbhjation s to setvice [ ls
under trree eads.

(1) 1t may beagrant of 1n1d burden
ed with gervice

(11) A pravt in consideration of past
and futuie tervices

(111) A grart of an office the services
atiacied to wlich re remu
nerated by an 1nterest in land

In the first ino clacees in the absence
of specific provision to that effect the
grant would not bLe iesumable at will
In the third claes it would be resumable
when the service ceaced to Le performed
28 B. 305 Folt (Jolly J C) BasIR haan
v. MST, RANMAT ILLHL

4344,

AJMER LAW DIGEST. 233

GUARDIAN AND WARDS ACT (VII OF
1800

—— 12wt lac no fo er to res

Cheld

ten a

T

rrie Contrary

age Restramnt At

C urt tas 1o poner to inerfere to
1e 111t A martge which s contrany to

e Clidd  Matnage  Re<trunt Acts
Nerroan ] C) AR Manrspia Lar s,
Matar o

1936 J. 182

—5 12, S 47 and S d8—No afpeal
ay e st order refusing to sssue add rnterin
npuction

Arpd cation under Section 12 of the
Goardian and Wards Act to restran
marnage on the ground that the brideg-
room was under 18 years of age  Court
tejected the application.  Held, no appeal
(Aorman J. C) Mt MaAncapra
Lat v Manat LaL.

lies

1936 ] 182

~——38§ 19 (W—>Natural guardian hiing
—Ordinandy legal  guardian be
appotnted

not

Wien the court finds that there exists

2 natural guardinn and there 1s no special

reacon for appointing a legal guatdian the

Court should not appomnt a guardian.
(Murths J C) MsT. Ravt Prani,

3] 43,

—S5 19 and S§ 23 WV—Vather 1sa
natural guardian—He wmay  entrust
custody to another— Such authority s
revocable—But  court wil  consider
minor's welfare—Strong case tust be
made out forrefusing custody of father.
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GUAZTILY % WERIA AT (15" g 19 CTARDIAN & WARDS ACT 1837, 8.4
et o —S 2 ()—D stz Nzze ezt

() Towbosr  + o

Yomeyin tie exerses

2re. goardas

PZE I e

. £2m, smermee te

€ A nrps po ozt g oac
re Ay A #d eevs gFnic o A emen

~ity o goue goofes

e erlrrgre 2
tef . o yatr s2se e uzv T, 270
temefee e
Ytends 7 2 ¥ € Matl 1o te
roLt12 , tarr L ¢l tvt'y 23 efuzating
srproge sty bg c3n Ya-de bxt ke
sef seft r -~ Lovracto be takenzo
eor 1feration u er & 25 (1) of the Guar
darsard Vyard A

e 17y

b) Wiats for thechild s velfare s 1l
deperd o071 tte cizcomstacces cf each
gart r5lar race bat 2 strong cate should
be made out for refusing custody to a
fait sy

{c) Cosrts in Irdia exercice equity
surtsdiction and a elear diccretion 1s con-
ferred on them by S 25 to refuse custedy
of chutdren to their father 3f their welfare
sodemards  Th s pocer would be exer
cised to control th e father s or guardian’s
leg 2t ngl ts of cnstody when tl err eaprics
ous exerer e would matenally interfere
with the tappiress and wellare of the
clnld or when such rights have been for
fesre 31y conduct or a or when

Arezgen- ez, Le

er*s Ted o oot fres

¢ TueEDSectonzpr e tn2llcSs

| ef Gorerz

| Tee & =*nce
ez iled orecenearrfees et efamiz s
ectze for the gl d-zebvk masmzors
gzard 2z 24 B 5, Diss.

¢ arpyoved 20 prardare

“z2zr s cozuegmestlv oo

Dictrirt Nzz.r caszes be appe.sted
grardizn 1o b s persozal caprety askes
retrela ed or 1z aos way ceozected with
the rugor (Norsrar J C) FATEHR CHAND
v DisTrIcT Nazip

*1934J 47

——S 25(1) and S 19—Father 1s &
natural guardian—He rmay  entrust
custody to another—Such authorsty 15
revocable—But court  will consider
munor s welfare—Strong case must be
made out for refusing custody of father

Sce S 19 rbove

——§ 39(b)—Grardian must ke resident
of British India

This section 1mpl es that the Guard an
3 should be a resident 1n Brtish

the fatler has <o conducted himself or s
tlacelin such a position s to render it
not merely tetter for tle children but
estentnl to thewr welfare insome very
senous or imy ortant sespect t) 1t lus nights
shoullbe supentel or interfered with
16 A 700,38 %1 BD? 961 C 617,23C.
290, 1573 O 11 232Rel, (BalerJ C)
1) Ortviw Mi v Mr J Back

1926 S 49

Ind 1 for othervise the ceurt could not
control such 1 guardian  (Murphy J C)

NARAIN v CHANDEP AND CHOCA
31

——5 47,5 48 and S 12— Mo apfeal
agamnstorder refustng to sssue a {interim
sgunclion

See, S 12above
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TMTLOVEKENTS

See Pract ce—lImproveren's

INCOME TAX ACT (IX OF 1£22.
Ss 23 and$ 31
of «Jarcs of gont faraly ol net le

talen af 11 ¢ of appeal Tut must le
talen

Picy of dixiaaon

! fiene of 1aaer ent

() Tie e that cestaumn shapes bane
been divied hetween the memters efa
jort Hir o family most be tused at
the time of mabig 1 eesimenrt under
S 23a~ditca ot be rised for the first
time o7 anpeal agurst tie ascessment,
(er Bennet J) R T Syt Buyapsyar
Lovbna v, Incosmt Tas Costissionrn,
AJuEr

ALR. 193§ Al 217=56 A 504==1934

ALJ 1213=1531C 722

S, 25-A—58 25 A has no applica-
tion 1n case of partial division of yoint
property

In the cace of 1 partial division of o
joint family property S 25 A has no
apphication {Nsamatullah ¢ Beunet JJ)
R B Srra Binavuwar Loviia v
Incosr Tax CoMMISSIONT B, AJurR.

A.1 R 1934 All 217=56 A 504-1934

A L] 1213=1531 C. 722

——8. 25 A—DPartition need not neces-
sarsly be by mctes and bounds

() Partstion lated by S 25 A

AJMER LAW DIGEST.
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10COME TAX ACT (1922), 5 60

——53 31 and 23— Plerof distsion of
<hares of gount famly should not be
taken af time of appeal but must be
t1len af trme of ascessment

Sce S 23above

8 3 (2)—No analogy between O. 11,
P 20 C P Co—Assistant Comnussioncr
has unrestricte § discretion to make fur
ther enquiry

o anategy can be deawn from O 41,
R 27 Ciul P C to determine the powers
of the Asaistant Commissioner hearing nn
appeal under the Income tax Act, S. 31
(2), 15 the Intter gives unrestricted discre
tion to the Acmstant Commusstoner to
make further enquiry, that s, to obtain
more evidence throwing hight on the
question which heis called upon to decide,
while O, 41, R, 27 confers very limited
powess upon a court of appeal o the
matter of ndmitting fresh evidence. (per
Niamat Ullali J) R. B. DBIRADIMAL
Lonta v. IncoMr-TA\ COMMISSIONTR,
ANMER
A TR, 1834 All. 217=IL R, 56 A 504
1934 A L J 1213=1531 C 722

——S 66—FHigh Cort can decsde the
ques’ion of latwe ariung from statement
of Comnnsstoner

{c} It s open to the ITigh Court when
hearing the case on the statement of the

*s not necessanly & partition by metes
aod bounds.  (Neamatullah & Bennet JJ)
R D. Sctit Birapumar Lobua v

IncoMF TAX COMMISSIONER, AJMI R
A.LR.1934 All, 217=56 A 5041934
A.L 1. 1213=1531 C 722

[« to decide what are the
questfons of Juw wlich anse, 7929 All
819 Rel. (Niamatuilah & Beunet JJ)
R. B. Srrn BirapumaL Lopbna v,
IncouL TAN COMMISSIONER, AJMER
A TR 1934 All 217=56 A.504=1
A LJ 121321531 C
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INJUNCTION

~——Form— Defunte directions  neces

sary

An injunction 1s something actually
granted 1e an order to do something or
to refrain from doing something (c f
C P C Appendx D—Form 1416}
(Murphy J. C) LaL CHAND v GHISU
LaL,

3] 28

INSOLVENCY ACT

See  Prov ncinl Insolvancy Act
INTEREST
Also sce CPC—S 34
020 R 11,
O 34, R.3

Contract Act—SS 234 74

When to be allowed—Af thiat
rate

Sce Noficatonby JC
2] 57(GS)

~—Detention—\ot prvable by agree
tent or statute—Yere dutenticn of
money no ground for av ardin, 1

When interest s not piyable by agree
ment or under statute the mere delention
by the defendant of money due to the
plarotsfl s not a grourd for award ng it
There must be something 1n 1ddition such
asfraid or breach cf trust *54 W 1.)
20D Not Foll s o v f, 71,
50 Mad 94, 53 Vad 549, 50 Al 818,

AJMER LAW DIGEST.
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INTEREST (Contd )
22 Al 161 12 P 16 7933 Lah 212 Foll
(Norman J.C) ManGt LAL v BASANTI
Py

1934 1.1

Detention of Money—>Not fo be
allowed for mere

The mere detention of money 1n the
bsence of such cire as frand
or breach of trust 1s mot a ground for
avarding terest 7934 AJAML.L J. 1,
Followed (Vi estorn JC) CHuNNI LAL
v SHro PRAsAD

%1634 ] 143

~———Detention of Money—Alowed onl)
under agreement or statute

Interest can only be awarded when
there 15 an  agreement-—express Of
tmplied~or when it 1< payable under some
law such as the Interest Act (Norman
J €1 havina LaL v HUvA

%) 1

[——! etention—1Dy way of damuges
m1y be av wrded if planteff hept out of
Ins moner

A plunt ff who has been hept out of
h s money and to that extent was unable
to dran itterest at the ordinary bazar
rate by let ding 1t to other peopleis entitled
to l e anarded interest by way of damages
even though no spectfic evidence was led
by lum about #t  (Macklin J.C) BAL
Siven v RATAN Lat.

t51 2(ID)

——High rate—Court bound to allow—
But st cin reduce where 1t 13 penal or
usurions
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INTEREST (Cor t1)

{c} Troagh the court <heald allow the
mierert 31 the stipulated 1ate bownesver
high, vet 1t can reduce 1t n ceces i whch
S 74cftre Contract \et or & 3 cftte
Usuoniows Loa~s  \ct (Vurphy
J C)YBriary Lat s

apphies
JUTTERTIN
3]s

——Included in suit Khata—Conrt
Sfound Khata rchable—Unneccssary for
flaintaff to lead evedence about mtorest

Interest was included in the «wit hhata
Court held that the hhata wnas relinble
Held, 1t was unneceesary for a~hicint to
lead further evidence. (Norman J C)
PriL Cianp v Har La.

*1935 J. 210

——Mount Abu—>of applicuble to Vount
Abue

Interest Act does not apply to Mount
Abu (s1de Notification No 281—1 dated
24th Apnil 1929—1V—\ac 75}  (Vor
man J. C.) THE THIRANA hHLTID o
FaT1 Rav Guisa Ravi & Co

*1938 ] 99

——New case—

In plaint, interest claimed by wny of
damages and mercantale usage not tet up
In cross examination, defendant admitted
that interest was usvally charged in sugar
trade  Held, plamtifl cannot be allowed

to change tus cousse of action  (Aorman
Jo C) Kisuan LaL v, Rav Davar
Khnaju Lav

*1934 1 26,

—=Rent—Suit for—luterest no! fo be
awarded where pay
iterest

tto  cottiract flo

AJMER LAW DIGFST.
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INTERPRETATION OF STATUTE

“ait for recovery of arrears of rent
W here no enptract to pay anterest, the
mere fret that
pauty to another
anarding 1uterest
Ravi v

1s due from one
18 pot 1 ground for
(Vorman J C)Y NASD
Ran Biras

morey

*1934 § 25

———Stipulated rate— Vst b allowed
howerer hugh unless penal or usurtons

{a) \When there 15 a stipulated rate
of interest the court must allow 1t however
tegh it may be  (Murphy J. C) Briart
Lat v Auvin

1927 8 19

INTERPRETATION OF STATUTE
—Words to be given ordinary meaning

1t 1sa sound principle of interpretation
that words should be give their ordinary
meaning unless to do s0 would make one
rart of Act inconsistent with another or
would lead to absurdity. (Norman J. C)

Avpa Lat v CRowA.
*1934 ) 25

~—Guic effect to apparent meauing Make
one part conststent with another

1t 1s a recognised rule of construction
that the provisions of a statute shall, if
possible, be given 1 meaning which gives
effect to the apparent intention of the
legtslature.

1t 1s also a recognised rule of construc-
tion that the provistons of a statute should
so far ss possible be given a meaning
which will make them consistent with one
another, 7925 Cal. 203 Relied upon.

H
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INTERPRETATION OF STATUTE (Concld )
(Broomfield J] C) LAnSHMI NARAIN v

LaL CiHAND HARI SHANKRER
5] 30

——Retrospective—Statute not retros
pectsve unless intentron cxpressed i
stalute stsclf

Retrospectine effect ought not to be
given to a statute unless an intention to
that effect 1s expressed 1n plain and

unambigious languate (Aormn J C)

F JETn MaL huspan Mar sy S Bapri
Lav

5] 5
HINDU LAW

——Adoption—Lactum  salet—Doactrine
applicable 1f adoption valid apart from
lack of ceremonies

(¢) The doctrsne of fackum valet
applies to an adoption only when the 2dop
tion was valid apart from the lach of
observance of 1 ceremomal necessity
{VMurphy J C} Dnavsa LaL v RATAN

Lav
1927 5 42

——Adoption—Jans—Wdow has same
power as her husband

(5} \mongst Juns 1 <onless widow s
the same power of adoption s ! er husband
would have Fadaf te had chosen to exer
cise it nentl er his sanction nor that of ny
otler person 1s necessary, 8§ A 319,17 C
518and 30 48 197 Foll  \urphy J C)
DHaNN T Lat v Ratas I ar

1927 42

AJMER LAW DIGEST.
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HINDU LAW (Contd )
~—Adoption—Jamns—No age humit

(c) Among Jams < person can be
adopted till 32 and probably there 1s no
limit of nge {((Murphy J C) DHANNA
LAL v RATAN Lan

1892715 42

Adoption—Jains—No ceremontal
necessary

(d) It lso seems hkely that among
Jams as 1s the settled rule i "the Punjab
no adaption ceremontal whatever 1s ‘requir
ed the transaction bemng purely 1 matter of
Civil contract but there ts no decided case
on this pont for Ajmer Merwara  (Mur
#hy J, C) DHANNA LAL v RaTAN LAL

1927 S 42

~—— Adoption—Jains—Orphan cannot
be adopted

(f) The rule of Hindu law that an
orphan cannot be adopted 1s 1 the absence
of custom universal and apples to Jamns
and Hindus althe (Murphy J C) Diansa

LAL v. RATAN LaL
1927 5 42

Alienation— Yanager—Necessity =
Altence must prove necessity or bond
Side snquury as to legal necessity

\ person who clums ttle under an
ahenation from 1 guirdinn of an infant
must prove that there 1s legnl necessity
for 1t th at ss such pressure on the estate
At the t me the loan was tahen or th e aliena
tion made as justified tle 1t of tie
guardian le can also protect himself by
proof of bona fde injuiry and f tle fact
of such mqury s established the real
existenee of an alleged sufficient and rev o
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HINDU LAW {Cont1)

~h e et el pree tvasmat A ccuhiicy
jereden tatte sl Il utle 20C
L.J 23 Foll {Weetnr J C) Prrv
St v haner Dias

1935 ] 24

——Ahlenation—Co parcencrs or Father

—When can  alienate hie wndivs ted

micrest

(%) ccord =z to the interpretttiom «f
the Mitaldari it the Unted Frovree
co parcese cannt herate even

watinaded mntere t without the « nwnt f

own
the otter o acencers oxeept §r bl
v o father
pavment of an antecedent debv 44 1 A
126 and 31 A 507 Foll Tie rule mn
Bombay and Madris s different 44 B 141,
43 B8 472 and 25 V1, 623 Ref  There 1
no s<ettled rule m \jmer Merwara nd
conserquently the strict  interpretation
adopted by the \Mlahabad High Court must
be followed here  (Jolly J € ) LacHai
NARAIN v Ras CHANDER

nece <ty or n tle cace of for

41 22,

~—Buasiness—Upened by a s paicener
(not the father)—\o presumption of
jontness
\\hatever presumption may ewst n
the ca<e of husinusses opened by the father
as Manager of 4 jaint famiy no presump
t10m exists of pointness when a business s
opened by any <o parcener or by 1 Manager
not the fatler  (Westor J C) INDER
CHAND v. SaHIB CHAND SAnas MAL
1935 ] 104

— Custom—Jamns—~—0 denr y lare
applicable to jaanx i absence of specal
custom

AJMER LAW DIGEST.
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l HINDU LAW (Cont 1)

(a) The penery) rule among Juns s
tiatm tle 1l ence of 1 custom to the
cansran the rules «f Hidu T aw apph to

1 em o matter «fanhentance and wdoption

16 Bom 347 and 22 Bom 416 Rel
{(Murpiy J ) DassuLab v Ratan
L

1927 § 42

— Debts—Antecedent— Veanmnyg

() \n antecedent delt means 1 debt
ante edent w f1 tas well 15 m nme that
v 1 s that the fdt must le truly
independent and nt part of the transaction

1mpeiched made on the

A\ horrowing
ocet n of the grant of 1 mort,age s not
an antecedent debt, 39 Ad 437 Foll
(Baler J C) S GuLAp CHanD ©
AMUkAND Bouars Lau

1925 S 45

——Debts- Cieditor depriced of mort
gage secrsdly—He can pirsue personal
remedy when whole famaly estate lablc
unless sons pove dlegality o1 tmmorale
ty

(¢} When the creditor 1s deprived of
his seeanty of the mortgaged property he
might pursue his personil remedy for the
debit subject to inptation and in execution
thereof the whole family estate i« hable
for its pryment unless the sons prove that
the debt was contracted for illegal  or
unmor 1 purpose 46 A. 95 Foll, (Jolly
J C)  Lacnur Narais v Ram
CHANDLER

47 22

——Debts—— 3oi tgagee obtains decice
agaznst father—S8wut by sons that mort
gage intalud—1Iw den of proof on mart

gagee to prove lgal necessity
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HINDU LAW (Contd)

() Tren when the mortgigee hns

obtained 1 decree rgunat the father of
in the sons swt for 1

joint famby still

AJMER LAW DIGEST

[
v

)

HINDU LAW-(Concluded)

If a mn has two <ources of income one
from joint frmily property and the other
privite there 1s no presumption that am

decliration that the mortgage wts imvalud | purchase was made from the former souce

the burden 1s on the mortgigee to prove
legal necessity wn ntecedent  debt,
51 A 156 Rel (Jolly J C) Lacumi
Naramy + Ray Cuanpiy

or

4] 22

——Debts —Jornt pamily —Vorigage to
pay anteedent debts—DBinding on sons

In tle case [« mortgige <ons nd
tre bound to puw off if the
martgage deed wis crecuted to pv off
1924 P C, L0 Foll

Hirka LaL v Mapno

grand cons

antecedent debts
{Murpiiy J C)
Lau

2] 69

Debts—bon s prous
I imtaton six years

obligation—

(c) Limtation for 1 swit bised on prous
obhgtion of a son to pAy 15 0 vears under
articte 120 of the Lanutaton Act and
hmitavon runs from the deith of the
father 76 Ma? 99 ind 5 M L J. 64 Re),
(Bakir § C) S GuIAs CHAND v
Mt havp Brnani Lac

1925 § 45

|
——Guardian— Vinor only bound irhen

contradt ¢ hes benefit

To mahe 1 munor bable on 1 bond
txecuted 1y his quardin ot must be shown
that the bon T was fir s tenefit (\orman
J.C} Cuaspas Mar v, JiTHa

1934 ) €8

~—Joint family—Jero senree of m
e, q et fuwaly prepesty and
private—No peeswrgpte u that any por-

-

chase sras made froos the former sonrce |

(Norman J C) Farncis v VIsH\U Lat
1936 J. 7t

—Manager’s Power to sue—Aa fa can
swe alone on contraud made by lam
alone—Dbut he <hould state this tn plamnt

The 1 it of 2 jont Hindu famils ean
sue 1lone 1s such on contract made by lim
done  He should state in the plunt that
he was suing 1s Rarta of the joint famuh
334 272, Fell 4 A4 M L J 77Dt
(Norman J C)} Puoor CHAND v JAGAN

NaTH
1936 J 16

Stridhan— Ornaments—No  pre

sumplion

There 1s no presumption that ornaments
are Stndhan  On the contran m  the
absence of any evidence the presumption
would be that the ornaments formed part
of the estate of the decetsed husband or
father (Jolly J C) MsT hIsTOLRIN

RESARD MAL.
3]z

Succession—Say inda—Neares ex

cudes Renrate

he ordimn pule under the Mht thshart
i that the nearcr sapmda excludes the
A nephew will succeed o the
whole of the properts  excluling grand
nephew  dtonether 50 A, 9C4 Foll,
oty J € Jar Narais hisin s
Cuasnit

remote

\

*5 ), 1(D.
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JAIL ¥AXKUAL

——Para. 810 —fondizs s fur sdease

of conricts befsre expiry of tiar
senfence
See,Nerran v C €
3] 174 8)
JAINS
Ao e, Hoalu Law under appry

f ite hevhing

——Hindu Law—=0: lincey hinde Lare
applicable in aliscace of xpecial custam

(a) The Geaeral rule wmon, Juns
thit iy the tha v e 1 cntum 1y the
anttan the rules of Hando Las apph
them n the matter of wh ntwn e nd
adption 16 3 347 and 2 13 41« Rel
(Murplis J C) Duassa Lat o Ratan

Lat.
1927 5 42

JUDGMIRT
Alsosec ¢ P C
Prictre
Cr 1> C
—In Cud Swand Apparl No st af
1928 — Meammy of

O
Judgment
S 7

20

I'be Judicial Commussioner s judgment
m Ciul Second 2pper] No 56 of 1924
(Shamlat  Commttee, [hok Malwan of
Ajmer+ The Mahes of \ymcr) determines
nothing more than that Gaoshuman which
15 equunalent ta ginty, wnd Tholes could nat
be lested without proof of considerition,
1 e, 1t must be proved that the puty
sought to be made lLable had ~ctually
grared s cattle on and used forcst produce
from Shamlat land  (Norman J. C)
CHANDFR . DHOOI SINGH

=5 J/ﬂ am

AJMER LAW DIGEST.
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JURISDICTION
SaC PP U =S
Practiee Junadicnon
Cronmmnd Lot Junsdiction

KHATA

See Dehoaand Cre itor

KHATA BAQI

Seo Lomitatin Aet S 1

|
\ LAND ACQUISITION ACT (I OF 1894).

8, 23— Mcasurc of caluc

‘ (1) Inland acqusition cases the ordi-
pary principle is that the prevailing market
rate for buildinz sites 1n the vicimity should
be anarded with an increase or decrease
1ccord ng to the advantages or drawbachs
of the tand acquired from the point of vien
of the purpoee for which 1t can be used to
0 e best advantige

{2) When 1 plot to be acquired has
changed hands shortly before the acquisi-
tion, 1t 18 evident that the price then paid
1sa very good index of its value 1in the
absence of specitl errcumstances

(3) Tt cannot be assumned as a general
rule that sales from widous are usually at
a rmnous rate for the widows  (Murphy
J C) AppuL RAnvaNx v, Tir Corrr ™

TOR OF AJMFR-MERWARA. (r"
192§
y
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LANDLORD AND TENANT.

Also sce, Transler of Property Act—~
SS 106—116.

——Lease for fixed period—Tenant
continuing tn possession on same terms
after expin
posssession

cannot  daim  adierse

(c) \Vhere, after the exptry of the pertod
fixed 1n a lease, the tenant continves in
posse<sion astenant onsame termsexpress-
ed in the lease, he canuot clatm adierse
poscession and the lessor can recover the
property back  (Lords Tomlin, Russell
and Sir Lancelot Sanderspon) CHANDRIRA
Prasapav B B,&C.I Ry

ATRI193 P C 59=1935 Q. W. N,
379=1935 A. W R. 459=1935R. D. 165
=1935 All, L R, 345=61 C L.J 147=
33C W N. 552=68 M. L.J.552=41 M.
L W 6171935 M. W.N. 434=1935 O
L.R 249=1541 C. 945=37 B.L R. 390
=37P L.R.331=16 U.D. 21 =16 L. R,
A (Rev.) 250

Occupant—Dorson 14 posscssion for
long without any agreement for rent—
Subscquently rent demanded—Suit for
rent lics only from date of demand

(¢} Rent as opposed to compensation
fer use and occuption can only be clatmed
for sach lands by the Shamiat from the
date of notice of demand and not fora
period prior to1t. {Jolly J.C} Panrap
s. BaLa PErsuan.

4] 61,

Qabuliyat—Withi transfer of posses
stan—Can form baus of rent surt

A qibuliyat signed by the tenant
amounts to an agreement to leise and
coup'ed with transfer of possession gives

AJMER LAW DIGEST.
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LANDLORD AND TENANT—(Concluded)

a cauce of action for a rent swit. (Norman
J. C} BEN GOPAL v. ABDUL RatMAN.
6].43

——5Suitfor rent—Damages fir 1seand
accupation cannot be aicarded +

In a smt for rent, damages for use and
occupaticn stould not be granted unless
there 15 an alternative plea or the plamt 1<
amended, 27/ W R. 208, 22 C, 752, 1928
Nag. 27 Foll 31 An. 276 Dist, (Nornan
J.C) G GouLp v. JATAN LaL.

5. 100,

——Tenant in possession —Canaot deny
lessor's fitle .

(5) Tenant cannot dispute hs lessors®
title so long as he remains in possessied
under an agreement which be has made
with them. (Lords Tomlin, Russell and
Sir Lancelot Sanerson).  CHANDRIKA
Prasapa v- B. B & C. 1. Ry

A.LR.1933P,. C. 59=1935 O W.N.
379=1935 A. W, R. 459 =1935 R. D 165=
1935 AILL R.345=61C. L.}, 147=39C,
W.N.552=68 M L.J.552=41 M L. W.
617=1935 M, W, N, 434=1935 O L. R.
249=1541. C 945=37 B L.R. 390=37
P.L R. 331=16U.D 221=16 L.R, A
(Rev) 250.

LAW REPORTS ACT (XVIII OF 1875
-—35.3

See, J. C's Notifieation,
1934) 1 (N.S5)
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LEGAL PRACTITIONER.

-——Enrelment Rules

Sce, NotFeatenbv ] C
1934) T(N S)

Suoperended Rulee
2] €3(G S)
2L17(N S)

——Fees—1In casee heard Uy Tu il

Commaccrener

See, Nothzation by ) €,
1934] 3N 50

—Pleader—percaal «f 51 al

See Notitcatc

vy cC
1934] 4(NS)

—Reé’ation of Prcadiny
Should seldom f «re:
hun

officer—
before

apy ca

See, Notfication by Commissioner and
D J.
2).12(G S)

—Touts— If legal Practttionce tuly
cases from—Theu cortificate wdl 14

recalled at gnce.

See, Notification by Commiss oner and
District Judge
2] 12(G 8)

LEGAL PRACTITIONERS ACT (XVIII OF
1879)

—5 4and 5 M—7xtended to Agmer-
Merwara

See, Chief Commussioner's Notification
2] 21 (N.5)
4

AJMER LAW DIGEST.
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LEGAL PRACTITIONERS ACT (XVIII OF
1879)—Concluded-

—8 4)—1 urolment Rules.
See Judictal Commussioner’s order

1934).7(N §)

Superseded Rules at
2].63(G S)
2J 17(N,S)

LIBEL.

Scey Tort —Libel

LIMITATION

——Amendment—2~Ao retrospectice effect
See Practice—New Law,

A d Ltmstation I d

during st —New Law governs appeal
See Prictice—New Law

—Res Judicata
See C P Co—5 11—Limitation.,

—Revision—0)y gronnd
dectston of [ au

of

wrong

S C P C—S$ 115—Error of Law

——Revision—{ umustation  for  filing
Revistonr  application fixed at  three
nionths

Sce € P.C —S 115—Limitation

— Criminal Revision—Before Sessions
Judge—To be filed within three months

See, Notification by A D ], P
1936 ] 1(N.
S

I
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LIMITATION—(Concluded )

Tine extended for payment of defiest,
stio motu by court—Payment made after
expiry of Luutation—Respondent not
precluded from urging al hearing that
appeal 1s time ba red

Where the court of 1te own motion
d rects deficient court fees to be made up
and court fee 15 made up after the per od
of limitation has expired 1t 1s still open to
the other side to plead that the appeal 15
time barred  The heaning of the appeal
1s proper time to urge this olyection, 5 A
VM L J 8 and C S A Jof 1929 Foll
1932 1 82D1ss (NormanJ C) HiIRA
I aL v Hazari MaL JETH MaL
6].16,

LIMITATION ACT (IX OF 1808)

——35 3—Starting posnt 1s date of 1nsts
tution anl not restoration

A swmt 15 dismssed for default nod
then restored  Limitation 1s to take effect
from the dte when the suit was filed v d
Dot from the date of restoration (Weston
J €) Mouamyrp HavF v Syrp
Hanis Husain

19343 111

—S5
Clenical Error
Ex-Parte Decree—Setting anide
Review—Pendency of
Clerical Error,

——S 5_Clerical error relating to date

of prepar ttion of copy—Conrnsel musle 11—
Delay con forned

AJMER LAW DIGEST
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LIMITATION ACT (1908), 5 &

If the counsel of the plaintiff has been
misled by 1 clerical error of the copyist
relating to the date of the preparing of
copes, the delay can be excused
(Broomfield ] C) Mapuo LaL v
M Binopi LaL.

3] 44

Ex Parte Decree—Setting aside

S 5—Period of 30 Days for setting
exparte decree cannot be xtended

Section 5 of the Limitation Act does
n t apply in Ajmer Merwara to an applica
tion made for setting aside ex parte
decree and the Courts have no power to
enlarge the time of 30 days fixed by Act
164 of that Act (Murphy J C) GEELA

v SURHDEO
19278 23

Pendency of Review

S 5—Pendency of Review applica
tion good ground 1f prosecuted with
proper diigence

A review application may be good
ground for extending limitation but
clearly it cac be a4 good ground only when
1t hasbeen prosecuted with proper d hgence
(Weston J C) hanuinA LAL v MsT

ProLas
1935] 22.

~—8 5—Revrew good ground:

Review apphication f bonafide, 13 good

I ground of excusing hm tation  (Norman

J €)1 Mouas I at v hues CHavd
1934] 30

=S S5—hectew—Time taken 1n bona
i le Review Procec tings may be excluded



261

LIMITATION ACT (1928, S &.

Tirme taken up 10 prosecuting bora fide
procesdings in revies 1< saffcient ground
for condozirg delw in flirg appeal. 5 C

fand 49 B. 139 Foll  Apreliant 1s not
entitled as of nght to exclude s.ch period
when the apphicatio fer ren en was merely
frivolors or des gred to gain tme. The
ultimate failure or ssccees of an applicas
tion for review can not be rezarded as any
etitenion of the bora fides of tl e arplicas
tes  (Jolly J.C:} Punmit Let v F

Sopia RAM Sr1 Raw
*5) 1.

——S S—Time stent in proscenting bona
fide revseu—To be excluded—1f notsee
essued Reticu ss bonafide

{a) The time spent 10 prosecuting with
due dilegence « bonafide and proper applt
cation {or review should be deducted and
the appeal ought to be admitted, 715 C 91
P. C. and 1927 Bom, 221 Foll

(b} 1f the court 1ssues & nolice ta the
other side 1t 15 a sufficient test of the bona
fide nature of the review application,
(Broomfield J. C) Baksul Rau
Kuxpa~ MaL.

Ve
350
——S. 6 and 8—S. 8 gorerns S. G

(c) Section 8 of the Limitation Act
governs S. 6 and though 1n cace of minors,
possession of the alience from other co*
sharers becomes adverse from the date of
his possession the minor can filea swit
within 3 years of hus attaimng majority
for setting aside the alienation but not
afterwards. (Murphy J C.) M. Rart
Uopin v Karay Bux, )

1927 8. 37.

AJMER LAW DIGEST.
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LIMITATION ACT (1908), 5 14

—S5. 12—.Apphication for reference
under 8 17 of Agmer Court’s Regulation
 of 1877)—Tume spent wn takuy
copies to be excluded

{2) Limitation for such an aplication

s (o be computed, after excluding time

tahen up 1n obtaining copy of judgment,

fJolly J C) Apptt Qabrr KHax v
Anpiyr Raoor.

4].92

——S5 13 -Defendant restdent of Indian
State—Presumption that he lived out of
British India—Little ecidence sufficrent

(a) In the case of a defendant who1s

a resident of Native State the natural
presumption s that he has spent his time
outstde DBritish India and very little
evidence on the part of a plawntfl will
suffice to obtain the benefit of S 13 of the
Limitavon Act. (MurphyJ C.) 1BaLa
Ravv. FirM Moot CHAND Rad NARAIN.
1927 £. 50

——8. 14—Conrt reiurned plant on
grotind that st not cogmsable by 1t —
Piantiff entitled to exclude the tune taken
1t deternusnsng that st had no yurisdection

A plaint wasfiled in the Court of Small
causes which ordered that the plaint be
returned on the gronnd that the swit was
not cognizable by 1t. It was then filed 1n
the court of Subordinate Judge Heid,
plammtiff is entitled to exclude the time
occupled by the Small Cause Court, in
determrmng whether or not 1t had junisdie-
tion, 70 I C. 613, Foll (Westor J. C.)
MoOHAMMED HANIF v. Syrp Hasip?
HusaIn. “

19343, -
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LIMITATION ACT (1908), § 14,

——S 14—Revision filed after District
Court's finding that no appeal lay—DParty
entitled to exclusion of bme

Applicant came 1n Revision only after
the District Court s finding that the order
is not appealable In the circumstances
tppheant 1s entitled under S 14 of the
Limmtation Act to exclude the time spent
in prosecuting the appeal and the revision
apphication 1s within time (Weston J C)
BisHEN LAL v SRI NARAIM

1935 ] 17

~—5 15 (Q)—-Notice of clam nunder
8 77 of the Ralways Act is not notice of
sttt

S 77 of the Railways Act does not
preseribe any such notice (asis required
by S 15(2) of the Limtation Act) It
ounly contemplates a submission of claim
The penod of such a submission caunot
therefore be excluded within the meaming
of S 15 (2) of the Limitation Act 70 1.C
109 Not Foll (\akiinJ C)B B ACI
Ry v F. Lavui Narars Cruanp Mao

553

—S 18—Scopc of

Friud under S 18 of Limitation Act
cannot have 1 different meining from
frand mn S 415 of Indine Penzl Code
(Norman ] €C) CrANDAN Mar Monan
LAt v Biiora Rav Proot Crasn

19347 79
-—5 19
Khata Baqu
Bagi Dena Raba
Joint Hindu Famuly
Without Prejudice

AJMER LAW DIGEST.
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LIMITATION ACT (1908), s 19
Khata Bagqi

——8 19—S1ut cannot be based on mere
acknowledgment

A mere acknowledgment of an older
debt without = promise to pay, cannot be
made the basisof swt, 1 A WML J 16,228
513,528 513 52 B 5214 56 A 281Fell
1926 A M L J Supplement 4, 1926 A M
L J Supplement 29, 5 AMLJ 514
46 B 24, NotFollowed 3C 1047 Not
applicable

A distinction  should, however, be
drawn between an acknowledgment which
contuns an express promise to pay and
one from which a promise to pay cao be
inferred  (Weston J C) NaRSINGH Das

v RAM BANWAR.
1935 ) 14

——S 19—Acl nowledgment can sae
limstation—DBut not furmsh cause of
action

Achnowledgment 1n writing may serve
tosave 1 mtation but capnot exempt 2
plantiff from proving his cause of actiont
(Murphy J C)Citattrs HF\RAY CoDb

NMangt Lat
v Ma A 17 16

{ S 19—t ata Bagi—Acdknouleds
11ents—Amonnts 1o promssory note

(1) A sut based on a hhita Bag
contuping an achnowledgment by the
debtor 1s tintanmount to <uit oh & pro
! nussory mote, € 7 75 0f 1926 Foll

,Such a st 15 governed by the
proviaigns of & 45 of tte Contract Act
under which all jo ot rromisces tave the

n
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LIMITATION ACT {188 s 10

rrhttoch mrpearfa man «cf the fronise

(Mre! 12 ] C) Daray Ry« hant

-5] 51
{ S 19 Alsts Bin Vdno ledy
tere—=Is @ proruse + pn oo

Jorm busis of suet

{a) A hhata b1y waponse topn
3¢
24 Rel 897¢C
(Barlee J L) hau Ciant 11
SHEG NaTH

a~dcanfe m tte tassof 1s o
14677 C ard 45 bn
402 Dast
.

+1926 § 29

S 18 Aty Bagr— Wlhnowld,

ment—{ 1 trem b1as of suit

{b) An acknownledgment can form the
basis of tt e suit 33 Cal 1407 and 46 Bom
24 Rel (Baler JC) Murna v Bassa

11926 S 4

Bagqi Dena Raha

——S 25— Dyt dend raha —Amounts I
to merc adl nowledgment and not fro
mise to pay

The word dera dots not convert an
achoowledgment nto an express promise
21 U 45Ref {Norrsan J C)
Ms1 ImaRTE v CHAMIA LAl

1936 J 180

to pay

Joint Hindu Faouly

—S
1 amily

19—Debt to a Jont Hindu
bustness— Member 8 position
sumdlar to partuers of a firm

Members of a Joint Hindu Family
carrying on a family business are in the
position of partners as regards acknowledg

-

A\JMER LAW DIGEST.

\ Dt

266
LIMITATION ACT {1908), 5 20

ment by one member of the family of n
dett due by tt e fanuhy business ncd enn be
availed by the creditor agunst the famly
as 1 whole {Joity J C) Fuw Jutn
Mat hisiz s Lar v el Lan

3] %

Without Prejudice
—=5 19—Offer qualified « 1th without
Prequdsce —1t a8 acknot ledgment

The words withount prejudice have
no meaning and an offer though qualified
by these words does 1mount to an achnown

ledgment f Jiab hity wathin the meaning

of the 1 imitation \ct 1nd saves himtation

(Murphy J C) B B L C 1 Ry
\ESSRS RaTI Ravt GHYLsa Ray
1927 5 13

——S 20—Creditor can appropriate at
any time

A creditor 15 not bound to mnke his
appropriation as soon as the money IS
pud but can do it it any time An
apj ropriit oo made in the plaist towards
poincipal can save Limitation uo 4 632
{Norttan J L) DURGA Lat
KAvuana LAt

\

1936 ] 34

| ——8 20— ntries on bchalf of wllitc

rate person must be suyned by

person < riting on s behalf

the

Entries sid to bave been made on
behalf of 1n iliterate person must at
least be signed by tle person writing on
tis behalf  (Westorn J C) NaTHU v
SARWAN

1935 J 45

—8 20—Plantsff must aver [
ment—Also acknouledgment in«
e
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LIMITATION ACT (1908), 5 20

Under Section 20 of the Limitation
Act 1t 15 necessary for the plamtifl to
aver not only that payment was made
but also that 1t was acknowledged 11
wnting  (Norman J C) Sanwar Rau

v Ga\DL LaL
*5 ] 1 (I

S 20— Ack iowledgment after suit—
Does not save inmutation

i\n achnowledgment need not be con
temporaneous with the paymeat but 1l
made fter the suit has begun it cannot
save hmitation (Norman J C) SANWAL
Rav v Gavpr Lat

*5) 14

—-8 20—Payment by money order—
Sates mutation— Date of payment 1s
date of recespt and not date of despatch

1a) \When a payment 1s made by mopey
order the date of receipt and not the date
of despatch 1s the date of payment

(b) Payment by money order saves
fimitation under S 20 of the Limitation
Act because the presumption s that the
M O form beirs the remitter s signatute
as required by the Post Office  (Wurphy
J C)SuroNatu Mouas LAL v Massa
LaAL Lakuut Cuasp

19278 25

~—S5 20 and S 21 (2)—Payment by
one co debler—Whether extends period
against the other

\ payment by one codebtor caonot
oprate to extend tle period of | mitation
vedee S 20 as aganst a joint co debtor
unle « th e payment be shown o have bren
made on behalf of the latter.  The provi-
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LIMITATION ACT (1808), ART 10

sione of Section 20 must be read subject to
the provision of section 21 (2) Limitation
Act, 14C 978 Foll (Jolts J C) ToTa

RaM v RAM Swarup
*L1

Att, T oc 102—Washerman—DNot
artisatt or labourer

A dhobi s not an artisan or a labourer
and a sutt by him for services rendered s
governed by Art 102 and not Art 7.
In absence of agreement a dhobi 1s entitled
to reasonable remuneration for hisservices
(Normar J C) Tajamar Husam »
Mp Bun

6] 1

——Art 10—No steps lfowards pre
emption for one year—Suit against
pre emptor becomes barred

(c) When no steps whatsoever tonards
pre emption have been taken within a
year from the date of the sale sucha suit
aguast a rival claimant 19 barred by time
after one year fJolly J» C) MAsjID

CHiracerIvAN v S Hira CHAND
4] 15

Art 10 and Ast 120—Suits by rival
claymants for pre emption—driscle 120

applies

A smt aganst a mal claimantas pot
2 <1t for pre emption but for substitution
on the ground of a preferential nght to
pre empt and 18 not goveroed by Art 10
of the I imitation Act  Article $20 applies
1o such a sult  (Jolly J. C) Maspo

Cuteaccunas v S Hina Ciasp
115
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LIMITATION ACT (1308) ART, 11
—Art 1-A—Am
get nnd of an order
v hatever ats form
within one vear

sur! bronght to
101
must e brought

under R,

{2) Tre effect ¢f Rule 103 of O 2}
Ciul Procedure Code read with Artcle
11 ef the Limitation Act s that an order
ras<ed urder R 101, can Le set 1ade onls
by a<uit brovght within ere 1ear  Any
smt breught to get rid of the effect of an
order urder R
whether for declaration or ejectment baced
upa suj erior title, must be brought under
R 103 55 &8 66y Fell 1926 Cal 377
Dt (Macttin | C) CHATLR Bugg v
Ray hisnes pass

101 wnlatever ats form,

5] 61

Art. 22— Imjury fo the person
sncludes assult or erimnal force

Iojury to the person 1s a wider expre
ssion than bodily injury  The expression
injury totheperson 1n Article 22 1ncludes
any act which would const tute the cffence
of asault or using, criminal force  (Morman
J C) Basu Kam v THAKUR PRrasan,

Mg
1936 J 143

———Art 74—When there 13 no default
dause limstation runs from the date
when wnstalments fall due

A bond contained no default clause
making the whole amount due on
default of one or more 1nstalments

Held, Plaintff 1n fact was sming on a
geries of causes of action which had anisen
when the instalments fell due and that
the instalments which fell due withip
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LIMITATION ACT (1808), ART 85

three vears of the date of filing of suit
wete not birred by limiation (W eston
J C)Y NATHU v SATsan,

1935 J. 45

—— Art 75—Default makes the « hole
amonnt pavalle on the date of default

Where tt e money borrowed was pay-
able 11 instalments ard it was provided
that upon default for payment of three
inatalments the whole amount of the loan
should be payable at once, the third default
mnde the whole amount payable on the
dite of defrult Defendrnt was not
entitled to revert to the ongmnl agreement
as to instalments either for purposes of
pleading that amounts were not due or
for purposes of kmitation.  (Weston JC)
Mot v Poosa

1934 ] 109

Art 75—DBond payable by nstal
ments— Lamstation 1uns from default

When a bond 15 payable by instalments
the ordiory rule 1s that hmitation runs
from default  Limutation 1s to be decided
on the claim as set out in the plaint and
not ona claim which might have been

made (Norman JC) ABDUL GHANL v
AKBLR BuaN

6] 11
——Art 75—Limtation  rnus  from

date of default

{6) Limitation for the whole sum re
coverable runs from the date of default
{(Murphy J C) JHUNTA LAL v Sua LAL.

1925 S 57,

——Art 85—Fssentials
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LIMITATION ACT (1308), S 20

Under >ection 20 of the Limitation
Act 1t 1s necessary for the plamntiff to
aver not only that payment was made
but also that i1t was acknowledged 17
wnting  (Vorman J C) SANWAL Rau

v GavDpr LaL
x5 J 1 (I

——3 20—Ackiouledgment after susf—
Does not savc t1 tation

An achnowledgment need not be con
temporaneous with the paymeot but if
made after the sust has begun it cannot
(Morman J C) SANWAL
Lat

save limetation
Ravt v Gavm
*$ 3 1y

——8 20—Payment by money order—
Saves lumitation— Date of paymeut 1s
date of recaipt and not date of despatch

(@) When a payment 1s made by movey
order the date of receipt 2nd not the date
of despatch 1s the date of payment

(b) Payment by money order saves
limitation under S 20 of the Limitation
\ct because the presumplion 1s that the
M O form beirs the remitter s signitute
ns required by the Post Office  (Vurphy
J €)Su1oNATH Monas LAL v MANA

LaL Laxnyt Cuasn
19278 25

~——S5 20 and S 21 (2)—Pusment by
one wo debter—\Whether extends pertod
against the other

\ rayment by one co debtor canmot
operate to extend tle period of | mutation
ucdst 5 .0 as wgansta jont co debtor
un'ess the payment be st awn to have heen
riade ¢ behall of the latter  The provs
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LIMITATION ACT (1908) ART 10

stons< of Sect on 20 must be read subject to
the provis on of section 21 (2) Limitation
Act 14 C 978 Foll (Jolty J C) Tora

Rav v RaM Swarur
HL1

—Art
artisan or labonrer

7 or 102—Washerman—Not

A dhobt 15 nat an artican or a labourer
and a sutt by him for services rendered s
governed by Art 102 and not Art 7
In absence of agreement a dhobi 1s entitled
to reasonable remuneration for hisservices
(Norman J C) TAjaMAL HuUsaIN
Mp Bun

*5]J 1

——Art 10—No steps fowards pre
emption for one year—Suit agaust
pre emptor becomes barred

(¢) When no steps whatsoever towatds
pre emption have been taken within 2
year from the date of the sale sucha suit
agunst a rival claumant 1s barred by time
after one year (Jolly J C) Maspp

CHIRAGCHINAN v & HIRA CHAND
4) 15

———Art 10and Art 120—Susts by rival
clatmants for pre emption—drticle 120

applies

A suit against a rival clumantas not
a suit for pre empt on but lor substitution
oo the ground of a preferential Ngbt to
pre empt aud 1s not governed by Art 10
of the Linuitation Act  Article 120 applies
to such a st (Jolly J. C) Masnp
Curacentyas v S Hixa Cuasd

15
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LIMITATION ACT (1308, ART 144

——Art 144—Profcrty Inst by auction
sale—RBut regained after 12 1¢1rs—\o
Jresk darting pomnt

A rroperty, fourteen searc after the
Izes by anction sa'e, cime Azunnto the
Fa~ds of the rerresentitne 1n arterest of
the persors who hal teen allove! to uce
1t as part of 1 e m-rtrage secunn

Held, 1hat it camnot form a fresh
starti~g po ot ef hm tation ard tie sunt
1s barred (Murply J C) Cuacan I ar
. Briyry Nagrais

2] 7

——Art 144 & Art 148—Alience of
equsty of redemption from co morg igor
—Sust by one co mortgagor gaverned by
Art, 114

(d) When prop~rty 15 alrexdy mort
gaged the gosition of an alience who his
purchased ecquity of redemption from
same of the co sharers or co mortgagars 1s
not that of a mortgagee and a swit bya
co sharer or ¢n mortgagor v ho d 1 not
join the alieuatson 1s governed by Art 144
and not Art 148 «fthe Limiation Act
{Murphy J C) M Kart
Kariy Bux

Lopis v

1927 5 37

—Art  168—Not applicable—W here
no notice of hearing

When the appellant hid no notice of
the hearing he can have resort to S 151
because O 41, R 19 read with article
161 of the Limitation Act pre supposes the
proper service of summons on the “ppe!

lant, 45 B 648 and 77 R 26 Foll (hor
man J.C) MATHRA Das v KaLvan
Mart.

*%17
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LIMITATION ACT (1908), ART. 182
—Art 181—Not applicable to mum
cipal dues

181 of the Limitauon Act
applies only to apphcation under the Civil
Pro-edure Code ard not to application for
tecorery of \lumcipal dues, 7B 213,

\rticle

2¢ 929 ,1C 672, 601C 123 Foll

(Nerman J C) Crows v Aupa LaL
5] 92

—Art  182—/ wecution  application

bound to be wufructans on account of a
statutors bar—It 1s not i accordance
weith law

Decree holder died leaving a  will
niming C as executor C, as executor,
applied for execution  As C had not

obttined probate he nagreed to have the
application struck off Thereafter he applted
for probate but his applicaticn was rejected
on the finding that the will was a forgery.
The heir of the decree holder subsequently
applied for execution  feld, as probate
was not 1nd could not be preduced the
darkhast was hound to be rnfructuous and
so  was accordance  with
(Vorman J €} QuTLs UDDIN v SOBHAG
Mar

not n law

*1936 ] 211

—Art 182 (5) — L scess amount clarmed
i 1 xecutior application—No material
defect—Application
«ith law

is i accordance

An excess claim was made in the
Lxecution application for principal as
well as interest  Held 1t was not a mate
rial defect, 13 A 550 Foll 7928 Sad
110 Ref, (Norman J.C) RaM DUTT v
CHATUR BHUJ

19:6 ] 110
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LIMITATION ACT (1908) ART 182

~——Art  182—Lxecution  Application
returnied for corrcction —Return no proof
that defect t as material

Return of darlhast for correction is
no proof that the defect to be corrected 1s
4 material and not 1 muor def-ct
(Vorman J C) Rau DUTT v CHATUR
Buuy

1836 1 110

LUNACY ACT (IV OF 1912)

——S  65—Apporntment of manager—
Only after snquisttron— e lical ~crtifi
cate not necessary

Oaly after 1 lunatic has been so found
by inquisition 10 the prescribed manner
has the court junisdiction to proceed to
cansider the appointment of a manager

A medical certificate 15 not enough
{Jolty J C) AIST Cuaspa v Moow
Cuasp

3] 5

MALICIOUS PROSECLTION

Se¢ey Tart Mal crous Presecution

MASTER AND SERVANT

~—Liability of master— \( lignce of
serv nt—Sem ot acting ag tnst expross
diee trons of master—Stll
RLYPS

naster s

In v suit for dimagex sgurst the
mastet on account of the neg,l gence of hus
sersant it is not A4 good defen-e thar tle
sersant acted agunst the express d tee
tios of the ousters {Normin J C)
Mowasnrp Noot Rias s Hunm Mar,

1926 ] 1c0
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| MOHOMMEDAN LAW.

——Alienation—TIather's peteer of alie
behalf of
Alienation not binding on mnor tf nol
Sor legal necessity

nation  on minor  son—

Father's power to mortgage on behalf

of bis munor son 1s a limted nghte A

mortgige which 1s not for legal recessity

of tle muor son 1s not binding on him,

(Weston J C) ApDUL GAFFAR ¥,
MOHAMED SHATL

1935 J. 107

Caft— Wiether
cessary

regisiration ¢

Though an 1netrument 1s not necessary
for the vahdity of a Mlohammedan gift, yet
if there 15 <n nstrument 1t must be
registered, 7927 Cal 197 Diss  (Norman
J C) Anpas ALIv ARBAR AL!

*1933 J 47

——Hiba.bil-Ewaz— Relcase by wife of
her clatm for lou cr good consuleration

The relese by 1 wife of her claim for

dawer 15 a goud cor sideration for b bil
128 Foll

enar, 2o YV, 7O and 7 L.
(Weston J L) \upty GUATFAL ¥
MOIUANMED SHAl L

1935 J 107

Legstumracy—Worran marrsel to a
second wren vathout being dworced by
her first husban i—Chil Iren by the secon !
hushint logitimate  snspite of
acluot te fyn ent

are

{5) All 1t 2t can be effectively acknows
ledzed ss a tatter of et and bo ackrow-
ledamert of a pricarple of law will be
effe~tine 1f the Jan 14 not vhat it s ack
nonle’. d to le Asoncf an undinorced
woman by asecond Puckardas illegitimate
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KIHOMMEDAR LAW—{Cr1* 7}

aed ro a~ ~uat of acka~alediment by
hic fatter can preubly maks bun legpts

mate 154 22 Foll (WMictin } C)
Trranig hnan oy Haznar Noor hoss
51 48

— Marrisge—Dissolution 1y L rot—

Incompativility  ©f  feriferiment  no

ground

A Court canrot grart dissolunon ef
marnage on the groard of seonpwb iy
of temperament aca nst the lusbar { & will
Morman J €} “Noor Brirs Masita

1936 § 61

~—~Marpiage—Sceon? Varriaye of ui
ditorced vont in— Absolutely v

(a) A marnage of und vorced

voman who e

an
husband 15 alise 15 not
merely invalid but absolutely veid 7929
Lah 372 Foll  (MicttinJ ) Iiramv
hitan v Ha7rAT Mook buax

5] 48

—Pirzadas—N\of recogr s d

(1) The Pirzadas do not perform any
duties and recognsed by
Mohammedaa law as a class (Vurthy
JC)YSyen ALt v THL DURGAl Wl ajA
SABIL

are  not

1921 5 15

——Waqf—Dewan cntitlc? to surplus
mecome

In accordance with general usage and
practice the Dewan 1s enttled to the
disposal of the whole of the surplus incot e
alter due provision had been made for
the maintenance of the shrine ind the
performance of the necessaty ceremonies
etc. But this general night can only hold

A\JMER LA\ DIGLST
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| MOHOMMEDAN LAW—{Conclu Icd)

0l in the absence of any evidence of
! ukige to the coatrary 1n respect of the
particular shtine in question, 19 C 203
and 100 132 P C (3) Buc alts J C)
PrEwsy arp Aery Ra te Arghias s
ALTAl Htasus

*4]3

MONEY ORDER

— Payreent by
S ¢ limition Act—5 20
MORTGAGE

~—=—Vorigagee purchasing partof pro-
perts Morigage dis
charge !

not mecessartly

The effect of the purchase of » part
of the mortgaged property by 1 mortgagee
[ 15 not t» disclarge the mortgage without
regard tothe valueof the portion purchased
{(Murphy J C) NsNGAH v  Babpki
PrrsHAD

1718

——Regisicere sl mortgage—\o Notice—
Ybsunce of Tnowlc Ige of the s miortgage
by the 1101t 1sor—Payment to morty 1gee
extsngushes wmortgage

Registration of a sub mortgage 1s no
notice to the Mortgagor consequently
pryment of tl e mortgage smount by the
mortgagar to the mortgagee extingnishes
the mortgage 1ud the sub mortgagee bas

no remedy against the mortgaged property
tJolly J C) 5 PaNNa Lav v § Tinam
CiaNp

)
*3], 3
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PARTNERSHIP ACT (IX OF 1932)
S 19 (2} (c)— Partrer can assign a
decree to a thiri person

o assign 4 decree to 2 third person for
what 1t will fetch 1s not 1 compromise or
relinqushment but merelh 1 «ale of the
firm s properts  (Norman J C) GuiAB
CHAND v Rawt N1was

1936 ] 79

S 46—Suit by one partner aganst
another—Docs net lic tn respect of any

transuction which forms an ttent of the \

partnersinp account

l
The ordinary rule s that one partner

cannot sue 1nother in respect of any tran
<actton which forms an item of the partner
ship 1ccount  (Morman J C) CHAND
MarL v FirM Boou Rav Panna Lan
*1936 § 214

—8, AT—Firm  dissolted—Partuer s
authonty codtinucs for purposes of winding
up the affatrs ot firm—~He has authority
to realise decretal amount

\ putner = 1uthorsty continues after
dissolution for purposes of winding up the
Reahsing what was
dure on 1 decree would come under winding
up the 1ffurs of the firm  (Norman J C)
Guran CiAND v Rave Niwas

1936 J 79

affurs «f the firm

—S 69and S T8—_Jught to realice
riones Act—Ri it o2
una¥e tet—Proce lure fouctar ts gorern
clby Act

aceriany, before

Sertim £ (20 voult bur 4 st by n

tmrewntered trmoon 1 danee of actin

At t 2 pooar 1t at et a becr mimz Liv

1935 AI1 898 ac! 1955 Lahe 333 Foll, |

AJMER LAW DIGEST.
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PARTNERSHIP ACT {1932)—concluded

{(Norman J. C) Lacuul NARAIN v SHr0
Dan MaL MoTr Lat
1935 ] 20

——5 M (2)—Rules

See, Notification by C C
1936 ] 2 (N §)

| ——$.74 and S 69—Right o realisc

money accuring before  Act—Rught 1s
unaffecied—Procedure hou ever 1s govern
ed by Act

Sce Under S 69 above

PART PERFORMANCE

——Doctorine of part pcrformance cannot
be imolved apart from S 53 of the
Transfor of Property Act
\greement for sale of land  Price pud
Possession taken by vendee but sale deed
not regstered  Held, that the pluntiff
wcquired no title and 1s the time withm
which he might have sued for specific per
formince his thipsed he coull et no
bentfit from the contract 55 ¢ 1235 Foll
Sta Lat v Mosicisr Couvirrit

G1 Awar
1936 J 145

e——Doclrine not apflicable to piflsy

Doctrne of part performince dses not

Ay ty gt 122% Bom 2,0 Felt
(Narrran J €1 NIST Couan v Moot
Cirssp

*1936 J 213
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FARTY WALL

——No constr tran < i) out consant of

otlee

Tie o tran nleof Jan s thar jont
LR 13Y

cructicns wit

owmers wall may o make

€ 10 the
cVYerpuss (Normran J C) Trwmint ot
S 1 Rav CHO DRI Y N1l

1935 § 13

t the corcept

——P csuriftion of jorntness

Ttere 15 4 presumpiion that a4 puty
SNerrren ] € Ty
a1 St Ravcnasm ajiy Natm

1936 J. 134

wall s ya ot

PENAYL CODE XLV OF 1860

S Sand § Tl—abetment untder St
;1P
L —Specral Act dees not aluazsoverride

Act—Can be pumishe ! wnder ~
Gerneral Act

() Whether an + tis 1<eprtte offcnce
«r not under the | enul Codess immatern]
by urtue of S 26 of the Generd € Jses
Actand S 71 of the I 1P C 1t
Megal to pumsh 1l ctement of in offence
under the Salt Act under S 117 of tae
' 1> C eventfa punishment 1s provided
the Salt Actatsclf for such n offence
The prmcple that

15 not

1
the provisions of A
Specryl Act overnide the provisions of a
General Act bas 1een accorded very con
siderable but not universal recognition indk
the prousions of S 5 of thel P ¢ re
to be read in 2 manner thtt would reconcile
them with those of section 26 of the
General Clauses Act  The provisions of
a General Act would have no application
only when the provisions of a Special Act
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TENAL CODE (1870), § 75.

e w0 drafted s to exclude the appheation
10[ the General \ct specificalls or by
The use of the
within tte menung of the Indinn

necessany amplicihon
words
1emal Code s 9 (e of the <aft \ct does
u t specdfically <o by necessary unplicatian
exdude the yplication of the provisions
fthe 11
of & 2 of the General Clwces et and
71 oof the [ 1 € applicable it 1s not
necessary that an act should be

Lo make the provisiens

“
w offence
o b uniler the Speciil and the Genernl
Lo Jally J L) CUah Rk SARDA,
Aoy ATt e R P Souan
1t

Crowss

411
—S 40 and ©

offcnce

109—117— At abetted
ot Penal  Code— Shill
onence under Penal Code

un ler

(c) The effect of the provisions of S 40
wd S 100 117 of the Penal Code 1s that
\betment of tny offence 1s an offence
under the l¢n1l Code whether the act
1t etted 1s ateelt n offence under the Penal
Code or mot Ufolly J C} CHAND KARAN
S Dy ADVOCAIE, In Re ClOowN v
P S“onan1ar

4} 1.

S 7lend S 5

See Penu Code—S §

——S 5 Subscgient convichion for
offutce prior to the offunce (un questson)—

Sectta s las s application

Ihe theory underlying Section 75 1s
that when 1 min has been pumshed for an
offence wnd then commuts 1 simular offence
it shows that the previous pumshment
was not enough A court ought not
take nto consideration sentences

~
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PENAL CODE (1860) § 84 *

after the offence (before the Court) even
though the actuil offences for which the
sentences were imposed were prior to the
offence (before the Court) (Norman J C)

Fazat lrganry Crows
1936 J 35

——S5 B4 —Abnotiiality 1 nof 1us ity

i which
wmeamty s plewled 15 whether the 1ccused
the nature of the 1ct and that he
wis doing what was wrong or contran to
law The accused my te Abnormal but
that1s not <ufficient i the eye of law
{Baker ] C} LDGAR \IDDLF COAT v
KT

The cntenion 1n the cases

hnew

2] 4

—S 109 -117 and S 40—Act abetted
not offence under Penal Code—Still
offence under Penal Code

See Pennl Code—S 40 abose

—5 117--Offence under Salt Act—
But not under Penal Code— Stll
Section 117 1 P C applies

(a) The punishment under S 117 [ 1*
€ fer abetment of an et which s an
ofence unler the S1lt \ct and even t! ough
not 10 offence under the Pentd Code 1s not
dlegal S 9 of the Salt et does not
eml rice all abetments ut deds onds with
ample cises of abetment by indiadunls
whle S 117 1
cwes of abetnent 1y
(Jolly J C)
ApvocaTi, i he Crows
Tu

P C ajples to <enous
puthc At lirge
Ciann hatas Sakns,
P Soman

4]

~—5 170 —Pretentions ¢y hld an
of ¢ und having anthorsty there under
uf crent

AJMER LAW DIGEST.
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PENAL CODE (1860), 5 182

] Under colour of such office
If 1 man pretends to hold an

1s 1 wide
e\pression
office wnd also pretends to have certun
authonity thereunder he =cts under the
colour of such office even though the
authonity 1s *as much 1 pretence s the
office 274 291Foll 131 ¢ 785 Not
Foll (Vorma:J C) Surnav Crews

*1936 J 215

|

l

1 ~——S 182 and S 211-Information to
Police followed by private complasnt—
Lolice challaned under S 162—Charge
under § 182 should be quashed—Cont
Plant should be dismssed under S 203
Cr P C or wmestigated further—If

complamnt turns out to be false procced

wunder S 211 Cr. P C after sanchion

under S 195 (1) ) of Cr P C

A complamt of ripe w1s made to the
Police

The Pohice held that the complunt
w1t false and challwned the complunant
under G 182 Indian Pent) Cole  Subsese
quently the complunant filed 1 complunt
of rape before 1 competent Magistrite ulo
sentit to the Police for enqun  Upon
recetpt of the ol ce report the Magisteate
ordered that the rape complunt be hept
penlng till tl e decraon of the case 1gunst
the complunant under S 182 Indian Penal
Cole

Het 1 —(1) That the Mag atrate < order
w1s myoper n | coull nnt be sustuned
Tie Magstrate stoull eitler Fae o s
mis<ed the o plunt under S L03 of the
Cr 1P € «relected O imvestinate it further
5 At 357 Foll
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PENAL CODE (18€0), 5 182.

() Tiattre prorerlimac urder &
1 P Co «hnlld pat ol but
quathed, as tte ¢Temee of whih the won

N2

br st

phirant welld be gualty of Ler tape com
psttumed 0.1 6 b falee would be one
Lnder Se 211 andn 18I NP C, 1025
Pat. 195, 7025 Al 172 7 RIS, 56 Cal,
857, 16 Al 906 Rel.

(3¢ That wlen an ~formatin t the
Police t< foll med in 2 complunt to the
court bised on the rame allegations ind
the

same clarge tte complunt of the

court atwelf e recesarny under section 195
W ofttetr 1 ¢
tabe copmeance 1o cffen ¢
e«

falee ¢hrme made t

bt re the court can
pumshibile
urder ~otien morespeet of the

the polr e

The fact that the complint was not
mestigated by the mihes  no
difference, 1925 Pat. 183, 15 Cal, 1152
and 44C. 650 Rel 2(Shaunon J € ) M1,
Parrty Crow™

court

§] 41

S
offence

279—lerc

fast  driving—\o

Mere fast driving dees not constitute
an offence under 5. 279 By standers,
estimates of speed are very unreliable
(Norma« J C) DriiSisca v CROWA,

1934] 51

-—S 219 -Tuo pusons riding on a
cycle—Proof of rash aud negligent driving
secessary

There can be no doubt that riding a
bteycle falls within the meaning of driving
a vehicle, but ff two persons ride on the
same bicycle they are not necessarly likely
to cause hurt to other persons using the
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PFNAL CODE (1860), S. 325.

roule It must be estabhished that i fact
the bicycle was not or could not have been
under proper control before any inference
as to danger to other persons could arise.
{(Weston J C) Sapig Anr s, Crows.
1934, 122,

—~—8. 302—Uusafe to comuict on wun~
corvoborated curdince of an eye witness,
certatn portions of whose evsdence throw
donbt on tts truth

Lt s bughly unsafe 1o cenvict an accuss
ed of murder on the <ole uncorroborated
evidence of an eye witness in whose state-
ment there are certain such portions as
throw great doubt on ats truth  {Baker
J C) Anrar hian s Chows

2] 3.

——8. 304—Provocation reduces murder
to ctlpable homsctde only when 1t 1s both
wrate and sudden

Provocation reduces murder to culpable
homicide oply when it 15 both grave and
sudden., (Weston J C) GuLAB v. CROWN,

1934]. 136

-—8 304—Causc and ehect

A healthy peron 1s hnoched senseless
and dies very shortly after he receives
imjurses and suffers by no other violence
during  the The reasonable
inference should be that he died of 1njuries
inflicted on lum  {Murphy J C) PRATAB
CROWN

mterval

\

2) 51,

~—S. 825—lInfcntion to g ordinary
be iting—By chance victim suffered gre.
vyous hurt—Pumshment must be light ;
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PENAL CODE /1860), § 376

Ifthe accused inten“ed to give ordimary

beatit g and by chan e the victim sufferred
su~h injur es as amounted to grieveous hurt

the sentence should not be verv severe
(Murplty J C) ABDLL GHANI Y CrOws

2) o7

—5 316—~Rap. ~Charge  not Io Iged |

tovde—Diffiendt o
reftite—\ eaghttohe tttach, i to charicter

hahtly —Bat casily

of prosccutrix

{a) It s 4 well known fct 1nd his
often been noticed jud ernlly {hat Tpe Is

of 1l false charges the one most esily
made and for an inoocent aecuced the one
most difficult torefute  dur 15 Aronn
that such charges are cften facely made
for the most 1113111 motives though prima
facie 1t would seem that they would not be
todged Iightly owing to the disgrace v hich
haviog been the vienm of such an offerce
geaerally entails

() \ery great weght 1s concequently
attiched 1o such ctes to the charcter
of the  prosscutr x  wud where  «le
'8 1 grown ap womin ud no pnscal
shrsotthe artedd ra gcan o expe~ted
tiom the medical estier ¢ 10\ yoouks
of injury on her ners n s nd to tle genern)
rrebat lites of tle caces 1o be de luced
from the teputation of ge frocecutny
Clurply J C) hastit v Cron o

1255 39 |

—

AN~—Intin s
Interen ¢ frary actios

o anney® —

Irte tentoarrsy s 1 fuct wh <h s
e~ly $=amn 1o tte Perecn acce e npd
Mot be irferred 1y o1, Judiefr =it
ATty Man et be pretumred 1o irterd

AJMER LAW DIGEST,
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g the natural consequences of his action
1925 AN 510 Diss  (Baker 1.C) Krery
MAt v Crows

| 2320

5. 464 —Lssentiats—Invorce

() The escence of the offence of
forg 1 15 that the document should be
false and that 1t should purport to have
been prepared or executed by some person
ty whom 1t has not so been prepared or
executed A false mignature 1s not
neceesary requirement

{c) Invoices 1e not necessanly docu-
meuts «hch require to be executed or
siyned  (Vurphy J C) HIRA LAL s
Crawy

\ 19265 ¢

=—S  464—"Vules'—Onlinary mean

ing—>Not  necessarly  cxecution  or

‘ signature

{a) The word 'makes’ inS 4641 P
C must be taken to mean ‘manufactures
or ‘prepates’ or ‘produces’ its ordinary
It 15 not used in the Engheh
«ense ‘of this indenture
made ard dors not necessanly connote an
exe ution er synmiture of 1 document
(herpls J €3 HitaIany Crows
19265 1

meanmng
conteyarce s

l ——S 438~ Detnuns' mems “Keets
Yack ~ S o etd iy an nature of control
eranmTierec is ate essary—if woman his
iof roterient aceusel can
t nobbe connted

antire troed

‘ Tie w rd *detanrs  in Section 453

t exrs by denivat onand nccording to the
, erdesty wse of limguage, *heeps back «
! But ttete may be vanov ways of keeping
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PENAL CODE (1560)—Co 1 In'c?
bk
thy«cal force, it may Le by perc

[
<101 of

It reed rot recersarl te

by allore erts ard Ha debeert Dt
there ¥ ~Lld e <rmatl 17 1 the ratare
«fecemtroler uflasce w' her prerehy
te dec nbed as 2 dee bl of 1te

wesa Hem¢cm v're t = neann b
e~tite freednm ard  cc cel does ot
chatriet her frea go 3 wherever <le
Liles, te canno® be comvctel 1 in
Sec'tcn 493 1s he canrot by md o tal
ter (Nerman J €) Maner Lap oo
Mur Caanp

19361 11

—S5 SM0—Ss ffaotbutrtbsilono
rary ‘lagistrate

Ttecfferce fdrfiraton n higth
techmeal branch ef lax anl 1t s not
poscible for a Pench ¢f Honoranv Mams
trates to properiy apjreciate the many

potentialities 1n 1t for the defence or the
prosscution
not be allowed to be tried by a Ber n <f
Hovorary Magistrates (Shannon J ()
FATER CHAND v J1TH Mat

Such a case tierel re lould

3y 72

PIRZADAS

Sece, Mohammedan L Pirzadas

PLEADINGS

Sec, Practice—Plea lings

POLICE ACT (V OF 1861)
--—5 31 and S 32—Scop.

In exercise of their duties under S 31
the Police have no authonty to demud
entrance into the private houses of persons
! d with the pr

V' DIGEST. 94

, POLICE ACT (1861)  Conclu fed

The pel ce have no snlerent nght to
enler upan priviate property
f1alnte

m order to
dscharge of thewr dutes
Ity can do so as of r ght only by virtue
of «<tainte emponerirg them to do <o
Tir crteron for an offerce under § 2

the

s tot wiether the orders are reaconable

Wern J C)} Janwasn L Durr
Ciowrnay Aoy Crows

1935 ] 1
PRACTICE
Ameadment £ CPC-0 ¢ R 1/

Appeal S.o Appeal
Appellate Court 5., \ppellte Ceurt
Burden of Proof, See Burden of Proof

Cost, 5%e CPC~0 35 0 41 R 22
nd Costs

Decree Soc CPC O .0 wnd Decree
Lvidence

Execution S.. Lxecut on

Interest, .. Iiterest
Iszues

Judgment

Judicial order

Junsdiction

Law Governing.
Liantation, See L nutation
Official Recervar

Nazir.

New Case

i T

(R
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PRACTICE~(Contd )
Paper Book
Parties
Partition suit, Sc. Partition
Petition writers
Pleader Sco Legal Practitioner
Pleaders Fee, 5c. C P C—S 35
Pleadings
Precedents
Procedure
Relief
Review Scc C P C—0 47
Revision Suc C P C—S 115
Trial

Witness, Sc. Practice—Lidence

Amendment

S CPC—0O 6 R 17

Appesl
See ' Appeal”
Appellate Court
See Appellate Court

Burden of Proof

Seo, Burden of Proof,

Costs
54, CPC—S 3500 41,R 22
Costs
Decree
SN CPC—0 20
Decree

AJMER LAW DIGEST. 296

PRACTICE—(Cont:d )

Evidence

Evidence—A ppreciation—No de
Sonce—Sorn testumony for plantsff—
Dusmissal of swt tnequitable

To reject an undefended clatm which

1s supported by sworn testimony s

wequitable  (Baler JC) I'1rvt Noosn
Ravt JaGGan NaTi v GuLab CHAND

23] 3

——Evidence—Party  not  nceessardy

bound by statumcnts of lus ownt wilnisses

‘1here 1s no such absolute rule thata
prty 13 bound by all the statements of his
own witnesses  Such rule would not work
in Indin where winning over the other
side’s witnesses is not at all an unhoown
practice. (Norman J C) Uuan BUr v

Wazir ALl 51 4d

Execution
See, Execution
Interest
Sce, Interest,
Tesues,
-——Tasues~ Accurate

See, Notificition by J C
1936 J 20 (NS)

Issue—Not ratsed—No presump
tion that partis adduced all
ctadence

hate

VWhere ani sue bas cot been rased
expressly 1t carnot be presumed that the
partie Pve adiucel nlt
available to the~
Nast Unois s

the eviderce
(troamrelt J C)
Noor \Morann

SJ 5
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PRACTICE—(Co i)
——Issues— P unts an sssues but oot
Petici

Whe p its are pitin ssees winch
ds a2 ancu 1 ttepeadige atis |
«ond cetof llow the <ec 10135

Foll (Norr an J € ) RantCliaspry v
2anmin hisiias

12341 70

Issues not happily framed—Far

tec st b rerdy ath ther cadanee

T ¢ ponts for decision were perhaps
v franed but 1n 1 Small Cause
Court sut wlere issues 1re not framed,
tefo e lear ng parties must have their
e Jenre ready to eupport
(Norman J C) hisuas Lav v
Dsiac huaju Lan

1ot hing

thewr case
T Rav

*1934] 26
Judgment

S, CPC—0 20
Criminal tnal—Judgment {
—Judgment—>Should spectfy which i
parties wre to receite costs and houw
ntany sets are allov ed

Whar share ave several pzrives dhe
judzment should make clear which partres |
are to receive costs and how many sets
are allowed (Norman J C) Apbur
RAuMAN v Divar Buy

1836 §J 117

Judgment—~aisdirection by Judyge—
Uestal e of lav.—Interference wath find
ngs of fact

Misdirection by a yudge amounts to a
mistake of law  (Norman J C) Manct

Lt v Husan
19343 31

AJMER LAW DIGLST,

208

PRACTICE—{Cont 1}
Judicial order

——Judicia) order—I v1dunce recorded
W Registrar of Court— Court s order
ritten by Fegantrar and only atunlled
It Sudgo—=Pradtece of poctronalile

I siderce recorded by Rewistrar and
Court™s order wntlen bv Reg strr and
onh imtialled by the Judge Hul? This
1s an objectionable practice which has
been advercely commented on sarious
oceastone  (Norman J C) Sty Lar
MouL Cuany

1936 1 160

Judicial order—Ofhee notes—On
madlers requuring order—Jjudge should
not pass orders on office notes

{4) The practice of pissing orders on
an office note on matters which require a
Judicial order 1s undesizable and should be
stopped  (Morman J C) B B &C 1
M v T Eowarp Mues Coviiavy
LT Brawat.

5) 83

Judicial order—Suit against legal
scprosentatives ~ Duly of court to seru
tutg~e plawnbtf s elaim

(6) A court should proceed with care
10 examiming platot:f s cla m agunst legal
representatives who have no personal
knowledge of the alleged trarsiction
(Joity J C) Ni\i Cuavp GULAB ClIAND
v NarHA
5} 7
—Judicial order—Ord.r i
refercnce o authority
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PRACTICE—(Contd )

‘When making an arder 1t 15 necessary
to state the 1athority on which 1t 1s made
(Murphy JC} Azav ALl v MsT NANNI
Bir:

3113

Judicial order—W rong icference
to law by court —Court must be tal en to
have done < hat o could do undcr
correct law

(@) A court must be taken to have
done that whch it could only do under
the provis ons of the lJaw A mention of
4 wrong provisson 1o the order will not
make that order under that provision
47 A 181 Foll (Bater JC) S Somuac
Mar LobHa v KisTul CHAND

1826 S. 41

Junisdiction
~-Jurisdiction—[usol ency—Vanghawas

Sec Notification by € C
1936 ] 15 (NS)

——Junisdiction—A 1 Lau

Scey Practice— vew Law

Junisdiction—Fractice cannof confer|
Jurisdiction

A Court can not by mere practce
acquire any junsdiction bot given to 1t
by 1ts charter or act of constitution
{Barlce JC) AuptL Azt v Auir Anr

2] 33

Law Goveroiog

—~—Law Governing—Court muan upply

AJMER LAW DIGEST

las applic thle to ficts Lefore st
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PRACTICE—~(Cont 1)

\ court 15 justified m applying any
1w that may be applicible to the facts
before 1t but 1t 1s not so justrfied when the
ficts necessary for 2 decision on 1 pomt
of I qre neler pleaded nor proved
(Biker J C) S Gurar CHaAD
MUraND BEHARD LAL

1925 8 45

Limitation
Sce  Limitrtion
Offictal Recetver

— Officral Recerver—His Powers
Se. \otificition by ] €
1934 J (N S)
Nazir

Nazir—Sale not completed—Naztr
not entstled to remuneration

(8) The rules do not provide for pu
ment of any remuneration to the Nnzir
when the sale has not been completed
(Murphy J C) Benart Lav v THE

DisTRIGT NA/IR
3] 51

New Case
~——New Case—TIntcrest

In plant interest clumel Ly wn of
damages and mereantile u<ige not set up
In cross evaminition defendant dmatted
that interest was usunlly chrped i sugar
trde Helt pluaufl cinaot be towed
ta change bis course of action  (Nerman
J €Y kisnas Tar o Ravt Davar

Rnajt Lat
#1934 ] 26
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PRACTICE —\Cc 11 1)

New Care—J" 1 ¢ o1 of 11

it ¢ fooa

LW 1 e al el 4 1o
~r ot 1 not
i © 1 t

] it t

DI S & XS Mag

*3) 6

—Newecase—\ < te
A st f D [t e ed
Ion taet frtats ad the
[ I B e by

e othepaddterr by

r s
1 toug \
o el ot
ETES R t 1t nothe plunt or
en voriuse of 0t 1 mtont woth hie
pleadin,s 23 B 3% 1927 koo 1IN 19

Ran 19 112/ C o Rel (Shanmen J C}
S Usep MaL sy 1 nacwan
*5)] 50

New Law
Ayjeal

——New Act—/[ussed subscquent o
oy, of suf— Ufpeal gorarnad by QUd
Adt wdess New Aot expressh protudes
to the contrary

An 3 peal 1s 2 mere continuance of the
onipn al proceeding mitiited by the filing
The ri.ht to continue that
proceeding by way of 1n appeal cannot
e affected Dby 1 new  Act, unless ot
expressly so provides, w04 96, Fo lowed
(Mukerse and Young J J) A11ry Rasur
Ar1 Kuan v Bav Kistas

*1934 ] 28

=A 1 R 1934 AlL,709=3 A W.R 604

=1934 All L R 845=1511 C 362

of the plunt

AJMER LAW DIGEST
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PRACTICE—C ntt

—New Law— tcr 1o an 11t during
¢ loner
1t

toat t~\ppeal poterned by

Cro A st e pn g roking vy 1

tobt 1 4 Al s ot merely pro edural
Paw 1t pe e efleet The
i K t e goaerned Ty the ofd lw

mless enpre  pon n s wnde regarding
1900 A C 369

Mont Lav v

tem 1 othe new statute
Foll (Shumon J C)
A ERTENN BV

4117

——New Law —Docree passei under old
I = Appeal also les wn or ofd lav

Lic vght of appeal on the ments which
had acerued under S 15 of Regulation 1
of 1877 wrs not tihen away by the new
Kegulwon I\ of 1926 (Baler J C)
AL RANMAN v MST SADDL.

227,

Lxecution.

Ne

law—Erecution—Suit filed
before nee Lcgulation came nto force—

“wecntton applicaten fled after  that
date—11t &5 goccined by New Regulation

An execution 1pplicition filed after the
1st of January 1927 though arising out of
A suit filed before thit date s not governed
Dy the Courts Regulition I of 1877 and
even when the first aippenl Court confirms
the trnl court s order 4 second appeal 15
competent (Norman J C) MsT. Gopt v
Jucar BisHoIE

*5 1. 3 (1.

Junsdiction.

~—New Law—Jurisdiction
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PRACTICE - Contd )

1\ hen 4 Regulition {or Act) 1s repenled
parties have no substantive night that the
which 2 Judge or Court
exercised under the repealed Regulition
lor \ct) continues under the new Regulh
won £ 4 W L J 7 Not Applicable
(Weston ] L) Hrr Rav JeTu Aar v
Tust Rav Rav Swares

Junisdiction

1935 J 18
Iim tanon

1 unmitation

New law 1s proce
durallar — Iymat itron changed during
sut— Nt lav governs appeal

{c} Iinmtttion s purely 4 matter of
procedure or Adjectine tiw and no htigant
1f the
Inaw of himitation 1s changed dunng the
pendency of A swt the new law governs
the case in its further sttges and not the

has 1 vested night m procedure

old one (Shannon J C) MobU LaL v
Notian Lav

47 7.

A d of Limil Act—Ao

rotrospe tive eftuct

(1) The imendment of the Lanutanion
Act does not operate retrospectivels <o s
to salidate apphications which were time
(Jolly J C)

barred under the old 11w
Anntr 717 s Clasp Mar

Paper Book

——Paper Book—Rul. s for preparation
of

See, Dustniet Ju lge s Notuficatron
2) €0 (G S)

AJMER LA\ DIGEST.
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PRACTICE—/Contd )

Parties

——Parties—Description of~Minors and
Legal Representatines

See, Notification by ] C
1936 13 (N S)

Partition Suit
Sce, Partition
Petition Writers and Typists
—Partition Writers and Typists—Rules

See Notfication
1936 ] 26 (N S)

Pleader.
See, Legal Practitioner
Pleader’s Fees
Sece CPC—S 35
Pleadings.
——Pleadings— Accurate

See Nouficationin ) €
1936 5, 20 (N S)

——Plead Placuts — Transl of

See, Notification In Dhstnct Judge
1934 5 (N S)

-—7Pleadings—Translation amd Com-

partsont of
See, Notsfication by District Judges
1934J 5 (N S)
——Pleadings— Transtation—S C C
Retrstons

See, Notification by ] C
1934] 5(N 5)
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PRACTICE—{C» vd)

Counter weiltenstatement—tir 7 u

fafcr ¢t oputte g raard 1o o0 Wor

cluyrg~Desie be tuat pa 1 oo

fle acaunter writfo ) st ot

Whrmever

frazdanpt nymttery ot

the Wioen € o1 et ats

ot

clamatasadusal oot ' FETEEAY
har the plin o< 1l] onle + unte
wr enc<aevemt (Vo nmJ ¢} Bar
Rast v MAGan Lat
*1936 J 217
——Constru non n t on
Pead gs , an Lo Mutes Al
«l t tru 1 1wy
Sorsan J CFORpmis Las v MoTi
LavL
*1934] 27

—Powrts—Nor fleade { but 1n 13suc
See, Practice—lssues

Precedents

—Precedents—onflict of—It st usual
to follow the Allahabud High Court
tiew

When there 1s along course of decis ons
of the Allahabad H gh Courtona particular
roint 1t 1= wsual to follow thu view af
there 15 a coufl ct vl deusions  But when
ouly a single decision 15 cuied and there 15
a contrary decision of another [I ¢h Court
this Court 15 not bouni to follow the
Allahabad High Court und should apply
s own miod to the pont 1Sne
(Nornan J C) BADRI LAL v. IKAM Das

1934] 10

m

— Precedents—llahabad High Court
decsstons to be folloned

AJMER LAW DIGES!
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PRACTICE

In thus D stpct the Allahabad Ihigh
Churt decisio s 1re to be folloned o pre
fererce to thowe of Bombny of of any other
H gh Coutt  (Shannon J, C)  Ditansa
Lar v Cutrar MaAL

(Cont1)

*5].4(0).

——Precedent—Conflict—— Generally
Vilad thad crex preferred

Tt e genatal rule 1n Vjmer 1s to prefer
tie Vilshabid sien when there 1s 4 diver
weice of opnon m the different High
Courts (Jolty J C) Stja Navp v.
Moot CHAND

4).2%

— Precedents—Conflict of —~Allahabad
wiew preferred

(c) In Ajmer Mernara it 1s reasonable
to prefer the view of the Allahabad High
Court in certain classes of cases. DBut

thns 1s not an imvariable practice, ['hmis
couttis at bheny to adopt wn cases of
difference of opunon, the view that appeal
to it the most (Broomfickt J. C) MsT.
Kajt v Nanne Buas

3) 64,

——Piccedents —Conflict of—Ordinarily
Allahabad view ss preferred

(b} \When there 15 a confl ct of opimon
on 1\ point amongst the various lhgl
Courts the Alla abad High Court view
will generally be preferred but not alwayg
aud  pece sinly  {Broomfidd [J. ()
KHADIMS OF DURGAH Kuwaja Saun 7
DLwaN SYED ALEY Ra UL

[T R
——Precedents —Conflict-——All,
view prevals,

buc



307

PRACTICE~—(Contd )

{c) Since Ajmer Merwara has till
recently been subject to the Allababad
High Court the view adopted by that
court, where theres conflict of opinion,
should be adopted here (Barlee J. C)
MsT. Nanuy Bipt v Mannap ALt

1926 S, 25,

Procedure

——Procedure—Judge tnmtialing a docu
ment—Should make clear whether he 1s
adnutting it in cvidensce or marking for
11 nhification

When a judge initials a document he
should make 1t quite clexr whether he 15
admitting 1t 10 evidence or marking 1t for
indentification  (Norman J C) PHOOL
CHAND v. LIRIMI CHAND

1936y 22

——Procedure—Suit for

Tont-

1ecotery of
Pronussor y note in 1

but not admissible for wnsufficiency of
stamp P aintiff not bound to refer to als

\Vhere the plaintiff cannot sue ona
promissory note on account of its being
1nadmysstble in evidence he 1s not bound to
refer to 1t 1 his plamt for the recovery of
money lent 7934 All 837 Dast (Dorman
J C) O\har BaLLabiiv GIRWAR LaL

1936) 37.

Procedure—Immorable broperty
subject fo anterrm  attachment—Court
has no potcer to order sale under Civdl
Procedutre Code

Under the Civil Procedure Code a
Court has no power to order sale of Immov
able property subjsct to intenm attach
ment  (Weston J.C)  ABDUL LaTIC V.
Aumap Husain.

1935) 77

AJMER LAW DIGEST.

'
308
PRACTICE —(Contd)
——Procedure—Admussion of docu
ment—Without proof, wn absence of

objection—Admssiblity  cannot  be
questioned

When a document which would on
proper proof be relevant, 1s admitted 1n
evidence without such proof, but without
objection, no party can afterwards be
heard to say that itis nadmissible for
want of proof (NormanJ C.) MIsRI
Lar v Cuanp Mac

*1934 ). 50

—P
Pr

d Court Fees—Deficient—
Appeal—Objection to

The hearmg of the appeal 1s a proper
time to urge the objection that appeal 1s
time barred as defictent court fees was
paid after Lamatation {Norman J. C)
Hira LAL v. HazARD MaL JETH DAL

6] 16

~—~—Procedure—Intcriocutory  applica

tion

When an interlocutory apphcation s
presented not to the Judge 1 Court but to
his office, there 15 no duty cast on the
court to let the applicant know what
orders have been passed onit It s for
the applicant to come himself and eaquire.
(Norman J C) Asput NABt KHAN v.
GLALRAL MANAGER, COURT 01 WARDS

*6) 7.

——Procedure —Valuation—~ Appeal—
Doubtful—Ask Court s opinson

When 1t 15 doubtful how an appeal 15
to be valued, the proper course for the
appellant 13 to 2sh for the optnion of the
coutt  (Norman J C) Hira LAL b
Iiazart MAL JLTI MaL.

6] 16
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PRACTICE—{Contd )

—Procedure—Witnesses—Therr repeat
ed atterdar ce riust be sc1el by conrls

The courts owe a duty to witresses to
save thair tepeated atterdance and when
24y ate present they muet, 1f possible Le }
examired and allowed to go I this 1s
zot dene ard witresces are recalled stis
an abuee of the process of the court and
act of oprrescion  {Mwrphs J C) MsT |
Prach1y Asa Rav

312

——Procedure—Case fixed on holiday—
Party not present on next vorling doy—
No default of apperrancd

Fixing a cace ¢n a holiday and absent
g a party on the following day
improper  (Murphs J C)
v. FIRM VALJIENAL RATANSI

18
TyaMLDDIN
1] 9
—Procedure— Sceurity — Verstication
of—By clerks of Valils—Mot proper
See, Notification by J C
19343 7(N.S)
Relief
~—Relief.

Also see, 'C.P C—O T, R 7

~—Relief—Conrt should grant what
relief 3t can

The general rule is that a court should
give what relief it can  (Norman J C)
TEMPLE OF SRI RAM CHANDRAJL v
NaTHI

1936 ). 134

—Relief—Inconsistent reticfs can be
clasmed

AJMER LAW DIGEST.
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PRACTICE—{Concludei).

{c) Irconsistent reliefs can be clumed
the (Vlacklin J. C)
NARSINGH DAS vo NARAIN Das

n alterntine

5113

——Relief—D. sendants partrcular status
not pleaded which wotldd makelum leable
—But conrt bound to take yudicial notice
of that status— D fondant Liable

(b} 1o allow defendants to escape a
f:ablity by an onnssion to plead a status
which s thetrs by refusing to take
judicil rotice of 1 protvisien of the
statutory 1w would bean abuse of the
powers of the Court and a defeating of the
ends of justice withtn the meaning of
S 151 C.P C (Murphy J C)} MoTa
v, Rav Kisnes

1925 S, 49

Review,
See, C P.C—-0.47
Revision
See, C P.C—S 115
Trial

Trial of svits—Thcory govermng
provisions of Code of Crvil Procedure—
Rules for gwidance of courts—Parties
must enter witness Box

See ] C s notification
2]54(G §)
Witness

Sec Practice—Evidence

PRE LMPTION,

See, Ajmer Laws Regulation
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PRINCIPAL AND AGENT

——Agent s authorsty to sell

In the absence of instructions from
his principal, an agent has no right to ssll
(Norman J C) F CHaMPs LAL GHISU
LiL v F AJEy Ra] SHEODAN SINGH

1934] 75

——Station aster has o authortty to
bind Ratlw vy to pay compensation

(c) Statron Masters and Traffic Inspect
ors have no authority to b nd the Rt lwny
Admimstration to pay an) compensit on
to consignees (Murphy J C) BB &C I
Ry v FIRM Jauna LAl RAv Nivas

1925 S 14

PRINCIPAL AND SURETY

Also see Eviden-~e Act—S 19
Adnussion of liability by principal
agamnst surety after ternunation of
trans rction ts relevant though not con
clusite

An admission of a principal does no
ceise tobe relevant agamst the surety
because it was made after terminatien of
the trapsiction for whilh the surety had
bound himself  But cuch admissions -re
not neces.arly conclusive, 5 A L J 142
Dus 2071 € 337 Foll. (Normin JC)
Bavri Lar 1. Ravt Das,

1934] 10

——I1f section 135 of the Contract Ac?
not aptle asle to a bon! given to Conrt,
the eqintable privciples on vl b the
section 13 based apfly

1f sectson 135 of the Contract Act does
not apply to a beed given to the Court the

AJMER LAW DIGEST
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| PRINCIPAL AND SURETY—(Concluded)

equitable principles on which that section
1s founded do apply, and a discharge can
be given tothe surety, 7930 Bom 122,
1930 Lah 896 and 56 Mad. 625 Foll
(horman J C) NATH MAL v, ABDUL
FAMID,

1936] 1.

~——Court matertally altering the terms—
Surety 1s discharged

1f the Coust by its action mateqially
ffects the terms of the surety bond,
without the assert of the surety, the
latter 1s discharped, 7935 Nagpur 258
Approved (Norman ] C) Nati MAL
1 AppuL Hamip

193;].1
——Surety bond 1ot excented simul
tanconsly with Princapal bo 1d—No

constderation

If 2 surety bond 1s not executed simul
taneou Iy with the principal bond, the
curetyship s wath out consideration {Jolly

Buary D ONRAR SINGH
J C) Duwa N

PRIVY COUNCIL

——Appeal B3 Prisoncr under senfence

of de ith

Soe Notfication
1933] 13 (N §)

—Rule 9—

See,'C P C—0 45, R, 7
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POSSESSION.
— St fr
Do

elar eds Glescdver for suppars hume

1oeotery of possession—
Trrtcan question fInuntifls ttleof

De e~ *3v t caneballerge pluntiTs title
27y 2mcExpl 220 ¢ 1, Foll (Baslce
J ) Aot Ranvas v VST Sapnt

2] 27

PROVIDERT FUNDS ACT (X[X OF 192%)

—8 3 (2)—rovndent Pumd monay an
e hards of fdepomimg
alic

ot attach

Apnicats’ father was 2 depowstor ina
Prov dent Fund Applieants
nominses Lxecution

were hs
sought
maoney which stood to his credite

against

Held, the applicants take the money
free from any debt incutred by therr
dece sed father, 1931 Mai 797 Not
Applicable  (Normn J C)  Yustr
hua. v Mapax Bow.

1034 J. 41,

—S 3 and 8§ 5 (Lh—/watulits to
pary dibte of the deccasad— Vanunee 1o
Iabl. but not ¢ dependant

Section 3 (2) cannot be confined to
cases where there 1s no nominatien A
nominee is a person to whom & dep sit 1s
piyable under the rules of the fund and
therefore 1f he 15 a dependant he s entitl=d
to the protection of the section  1here
15 a mnateri1l difference in the meaning of
the expressions ' shall vest in’ and “shall
receive absolutely”™. The former implies
that the deposit 1s not part of the deceased s
estate and so1s not liable to debts, the
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PROVIDENT FUNDS ACT (1925)—Conld.

Iatter that noninntion will osverrule the

the ordmary law of succession  (Norman
J Ci BarTirt v Davopar Das, \Ir
1836 ). 29

S 5—\at applicable when no out
standing nounnation
When nomitition under Act IX of
1897 was revoked by S #9 of the Indian
Succes 100 Act by marriage, $ 5 of Act
N'X cf 1925 has no apphcatron, because
tiere v as not 1t the time when it came
uto force any outstirding nominition,
R 6n Dise  (Norman J €} Bray
(Gro1Gt Hunry) v Bray, Mis
6] 60.

FROVINCIAL INSOLVENCY ACT (V OF
1820)

—S 4 @}—Debtor's  tmmorable
property cannot be sold before adjud:~
cation

Incolvency Judge hns no junsdiction
to order sale of the debtor's immovable
property before adjudication  The Section
merely 1uthorises the 1nsolvency Judge to
decide objections and questions raised by
third parties  Sbeston J C.) ABDUL

LaTir v Anmap Husaln
1935 1 77,

—S 4—Scop.—Only debtor's saleable
nterest can be sold

S 4 15 provided 1n order to givea
finality to decisions of the Insolvency
Court on question of title. The third
clause does not create any extrd ordinary
power of sule, but permits sale of the
saleable interest when the Court dges
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PROVINCIAL INSOLVECY ACT (1920), 8 5

not thru]l 1t necessary or exped ent to
decide questioos of title, (Weston J C)
ABDUL LATII v AHMAD Husan

1935 J 77

S 5—Insolvency court 1s not court
of ordintry Crudl jurisdiction—Prov
stons of C ¢ apply as far as wcor
porated 1n Prouncial Insoliency Act

(b) An Insolvenry courtis not a court
of ordinary Civl junsdiction and the
provisious of th= Code of Civil Procedure
apply to 1t only 1o <o far s they hnve been
incorporated 10 Act Vof 1920 (Barlee
J C)JR Dannv GR HucHESs

1926 § 31

—S 5 and § 27 (2)— (ourt can
extend time for discharge eren after
cxpiry of the tume origunally fixed

A court bs power to extend time even
~fter the expiry of the time onginally
fixed 51 C 337,7 P 375 53 M 238 Foll
(Weston J C) CuouTiy MAL  Buairon
1AL v BHOPAL SINGH.

*1935§ 43

S 10 (1)—Question tnof 1 hether
debts can e satisfied tmmediatelh but
whether asscts loclcd up

The question 1< not whether the debts
cin be siticfiad immed tely out of the
assets but whether the 1ssets are so locked
up that ti e debtor will not b» able to p1s
at the time he s called upon to pvy
(Weston J C) Momas [at v RATNA

1935} 51

S 10 (1) (a—* Deld
secured debt

wncludes
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PROVINCIAL INSOLVECY ACT (1920}, § 33

The word debt includes a secured debt

A debtor s petition under section 10 can

therefore mclude secured debt to make

up the statutory total of Rs 500/ (Nor
man J C,) BHaGwaAN Das v Kana

6 44

——5 20—dd wtersm Recerver—Ap
pontment of—No nokice to creditors

For the appointment of adintenim
Recelver 1o notice to the creditors 1s
necessary [Jolly J C) RauMpsHW AR LaL
v Laxur Naraix

{

—~85 27(2) and § 5—Court can extend
time for discharge even «fter the expsry
of the tume originally fixed

372

Sce S 5above

——S 28 (8)—Lotety of salary vests
tn Recesver

(4) The wording of S 28 (2) of the
Insolvency Act 1s clear A morety of a
public servants salary vests the
Re eiver and he has no power to leave
any of it 1n the msolients hands 04
213, 381C 410 and 21 I1C 950 Rel
(Barlee JCY I R Dajiv G R Hucuis,

1926 S 3t

m

-8 33 & S §9—Schedule rightly or
wrongly framed—DPavments cannot be
qtiestioned

If 1 recerver makes a pay ment townrds
a debt which1s entered 1n the Schedule
framed under § 33 such piyment is
according to  lan  even though the
debt 15 one which should not have been
entered in the Schedulee g Schedule
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FPROVINCIAL INSOLVECY ACT (1920), § 31!
whether |

f

mettly or wrorgh fraimed s
Res Judicata as rezards jaymen s actually
made urder . (Normran J €) Babmy
Lat v Bantawa An

6] 23

—S 3{—Decb*
mencement of Proceedings—Docs not
becomne brrred by lapsc of ltere

not brrred at com

A debt not barred at the commerce
ment of the Incolvency proceedings does
n.t become time barred for the purposes of
ttoce [ roceedicgs by amy lapse of ume
Joly J L Btrant MaL v C H
WLSTRON

*3) 2

—S 35&8 37—Adyudication annuled
~Refund of moncys prud—Inherent
powers

losolvent apphed for discharge  The
Judge annuled the adjufication under
35 on the ground that the insolvent had
not been rightly adjudicated an mnsolvent
as the major portion of the debts were
due no* fro n the insolvent but his father
Subsequently 1nsolvent applied for refund
of moneys paid out by the receiver to the
creditors of s father  1lns was allowed
under S 37 Held (1) though 5 37 aces
does not 1tselfl authorise an order of the
pature made yet 10 so far as such an order
1s based on the same grounds as the order
of annulment atself the court has herent
powers to make 1t {11) such an order must
be made at the same time as the order of
1 and pot sub ty, 193,
Pat 81 Dist (Norman J C) Babpri
LAL v BARHTAWAR ALl

6] 23
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PROVINCIAL INSOLVECY ACT (1920), § 56+
-—S5 42 (a)—Discharge~Grant of-—

On pument of et annas n the

Rupee

Ordiranly an msolvent <hould be gran
ted his dis hirge on pising eight 1nnis
jn the Rupse (Weston J C) Rasuip
Auvab ks« Sdto Daran

1935 J 86

——8 42 (fi—Speculutions—Vust b

rash and hy.ardous

The d-1lings mny not have turned out
well bt for the purposes of S 42 (f) the
speculations must be rish acd hazardous
(Westor J C) RasHip AuMAD hiav v
StiLo Davar

1935 § 86

——5 43— Vo automatic discharge on
Jarlure to apply

An annulment does oot tahke place
1pso facto on expiry of the time fixed for
applying for dischwge  (Weston J C)
CuouTH MaL BHAIROY LAL v BHOPAL
SivaH

*1935 J 43,

5 56

mssion

(2} b —Recervers Cam

When an encumbered property 1s sold
by the Receiver in bankruptcy of his own
motion the receiver 1s entitled to his
commission only on the balance of the
sile proceeds which 1s available for distey
bution among the unsecured creditors
But when « secu ed creditor comes to
court and ~shs that the Receiver should
sell the mortgaged property bs does
consent by necessiry implicatton to the
Receiver getting his commission on
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PROVINCIAL INSOLVECY ACT (1920} § 59

{Norman J C)
P1 ABHU

whole sale preeeds
Birpu MAL Lobua R B
DavaL

*6) 6

—5 58& 5 33- Schedule rightly or
wrongly frame{—Payment cannot be

questioned

Seee S 33 above

~—=5 06 (2}—~Recciver can fix allowance
ottt of moicty

(c) Under S 66 (2) of the Insolvency
Act the Recenver is empowered to make
an allowance to the insolvent for his
mamtenance out of the morety of his pay
attached by hrm (Receiver) 40 All 213
381C 410 and 21 1C 950 Not Foll
S 64 (2} 15 1ndependent of S 66 (1) of the
Act {(Barlee ] C} ] R Datv G R
Hucnes

1926 S 31

S 15 ()~ Percon ayyreve i —Vean
g of—Appcal loes not I on mere error
1 proce furg

A petson aggrieved nust be 1 map
who has suffered 4 legal grievance a man
egamst wiom adecis on his been pro
nounced which has wronglully dernved
tim of <ometh n. or wrongfully refused
him somth t g or wronglully effected his
title to <omthing A person ecanoot be
sad tobe apgrieved hy 4 legal error
trocedure only which does rot affect hus
substacttve  1ibts (Norman J C)
Bavsiant Bicts v M 1rpuatus
Swarct
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PROVINCIAL INSOLVECY AT 1920) S 78

——S 75~ Retuiston lies

(a) § 75 of the Provincial Insolsency
Act follows the wording of & 115 of the
C P C and an aggrieved party 15 entitled
to file 2 Revision npplication under it to
the High Court (Bailee J C) J R
Danr v Major G R HugHEs

1926 5 31

—S 8 (2)—Proviso—Word Proted
refers to proof of debt under & 33

Iewerd ‘pro ed 1o the provi o to
S ction 33 whuch Jays down that after an
agjudicat on has been mad~ all persous
allegtng  themselves to be creditors n
respect of debts provable uader tle Act
shall tender proof of therr debs 7934
Nag 282 and 1929 Cal 157 (2) Dust
(Norman J C) CHHITAR MAL v Lach

pan 1836 ] 156,

PROVINCIAL SMALL CAUSE COURTS A T.
{IX OF 1887)

—S  12—Sccurtty deposite i witlun

teme ~Application 1s 1 tame

“o long s the deposit or security
required under Sect on 17 of the | rovmenl
Small Cruses Courts et s furnished withen
the time presented for tle malng f the
application 1t 1< withtn time  {Wwrthy
J C) Jat busurs v Grrlsy Lag

1y 4
—8 25—
Error of Law
Finding of Fact

Interlocutory order

6] 32 { MisceHancous,
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PROVINCIAL SXALL CAUSES COURTS ACT PROVINCIAL SMALL CAUSES COURTS ACT

(1855}, § 25.
Error of Law
——8§ 25— Lrror of L1c—Tlts sctt
15 wider than S, 1Hoof C P C~Huh

Conrt wdlt anferfere with « rong fecrsion
on question of Linnt ition

The rule Lrier “ecticn U5 of the Pro

smera! Small Cauees Courts A tas not
smular 1o S 115 of tte Code of Gl
Procedure  In apphecinons under 25

of Provineinl $ C C
not imvolung junsdiction, have constanthy
been allowed to be rused

At pantsof aw

There 1~ no antithesis between Jiw and
justice  The object of liw s to ~coure
justice  Amv decision which s contrary
to tatutory cannot be described s
substanually just, 7925 A ML J Supplt G
Not Foll (Aorman J C) Duansa Lat

v Ram SINGH,

Iaw

1836 ] 68

[——5.25—1 rror of Lav. —\\ 1ong dect
ston of Limitation—No Retesion

(6} A wrong decision on 1 question of
Limitation 1s not per se ground for unter
{eting 1w revision exther under S 115 of
the CPC or S 25 of the Small Causes
Courts Act, especially
jnstice between the parties has been done
by the Lower Court {Murphy J C)
SANWAL RAM v NAVHEY Riian,

11925 S 6]

when substantinl

-—-S8§ 25—Lrror of Law—No mter
Jerence if Judieral authority

(c) If there s a judicial authonty for
the view taken by the Small Cause Court
the High Court will not drstrub st even 1f 1t

1

|

(1687), § 25.

dicagreed with
NARAIN v

it (Macklin J C) Sneo
Htava Dra
5] 51,

Finding of Fact,
——8 25—/ indmg of fact—Intei fei ence
under crceplianal circnmstances

I'indings of frct will be interfered with
only under exceptionnl circumstances, 1o
Bo222 ad 1920 AMLJ Supplte 17
Referred, (Weston J C.) CHUNM LaL
v SHEO PRAsAD

*1934 J. 143

—8 25—/ ding of fuct—Misdirec
ton by Tudge— Inter furence

“isdirection by a judge amounts toa
mustake of law  (Norman J. C) MANG
LaL ». Husant

1834 J 31,

—S 25—Twmding of Fact—Decision
mequtable—Ingh Cowmit should inter
fere

‘Though 1n revision 1t 1s not usual to
7o nto the ments of a disputed clam yet
the Hagh Court should interfere if 1t appears
that the decision of the lower Court 15
(Barlee J C) Firym NooND
Rawn JAGCAN NATH v QULAB CHAND

213

mequitable

——8 25—"wding of fact—No inter
firence—Except when no evidence or
finding 1mpossible o1 perverse

{f) Tven m Reusion under § 25 of
the Provincinl Small Causes Courts Act, 1t
15 not the practice to interfere with findings
of fact unless there 1s nat evidence to»
support the finding or unless the finding s
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PROVINCIAL SMALL CAUSES COURTS ACT,
(1887) 5 25,

imposstble and perverse, 7925 All 172 Foll
Exen the fact that the Revsional Court
may have taken a different view of the
evidence 1s not 1 justifiable ground for
interference 48 1 C 907 Foll (Baier J C)
FirM N C haANKARIA & Co v MOHAMFD
HusaN.

1925 5 17

—8§ 25—Fwmdng of Iact
no nterference

O dinardy

(a) The whole object of the Provincial
Small Causes Courts Act 1s to prowvide a
comparatively cheap and speedy machimery
for the disposal of small money claims
The intention of the Legislature 1s that
ordiarnly the decision by the Small Causes
Courts be final

(b} Under S 25 of the Act the High
Court 1s not intended to perform the fune
tion of a court of appeal and would not
ordinanily interfere on questions of pure
fact

(¢} The trial court 15 1n 1 better position
to appreciite the evidence of witnesses
whom 1t has actunlly seen and heard and
if the High Court interferes on 1 pure
question of appreciaton of evidence it
would stultify the whole object -nd inten
tion of the Act

(d} Points in issue i Small Causes
Courts are decided on very meagre evidence
and the cofrectness of the decicion mny
often be open to doubt but the mere frct
that the High Court may be inclined to
attive  at
ground for interference
haLLy v Ginsa

a different conclusion 15 noe

Uolly J C)
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PROVINCIAL SMALL CAUSES COURTS'ACT
(1887), § 25.
Interlocutory order.

—~S 25— TInteilocutory o1ders—Reri
sion lies—Protisions vde

(1) The provisions are wide and even
mterlocutory orders are open to revision
under 1t (Vackin J C) MAN MaL v
Goa Rap

5] 1

Miscellaneous

S 25— Judgment—Plamtiff proves
his case—Nothing to excite suspicton—
Yet swt dismussed—Judgment must
wndicate pownt on which surt dismissed

(a) In a case where there 1s nothing to
excite suspicion and where the plantiff has
gnen such proof of his claim as the law
requires the plantiff 15 entitled to have
some indication from the Judge of the
pomnt on which he dismisses the sut,
27 Bome 334 Foll (Jolly J C) NEMI
CHAND GULAB CHAND V. NATHA

5.7

——S 25— Ilant tague— Defendant
not getting 1t deared up—~Plea cannot
be taken 1n rettsion

A pluntiff should not be allowed to set
up 1 cause t varance with the plamt, but
when a plunt 1s ambiguous and the defen
dant tahes no steps to get the ambiguity
clexred up the defendant should not be
permitted 1n revision to set up that amby
guity  {(Norman J, C) PANCHU LAL +
AansotraN Lar

6] 3.
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PROVINCIAL SXALL CAUSES COURTS ACT| PROVINCIAL SMALL CAUSES COURTS ACT

(1887), 5 25
8$.25—O0nrder by Small Cansee Conrt
under § 05 C P C—Retscton lrex

{a A revicon wodld Be agunst 1n
o-drr ¢f the Srall Catsces Coart under
S Y9SCPC asS 104 clwe (g) has no
aprl ctien to orders of that Court 50/
C 8% Foll (Biter J ) TRy N C
hasiarta & Co v Mouaurp Hussan

1925 S 17

——Art. 8—Aymer Verwar1—S C C
can try only swuits for house rent—They
cannot try other classes of rent susls

The Small Causes Courts in \ymer
Mernara tave not been imvested with
powers to try 1l classes of rent suits They
(Jolly
GuLran

can onh trv st~ for bouse rent
J C) \ Stpersan Dass v
Citanp

*3] 4
At 34 —Claum of money under
award ss cognizable

(@) A swit for recovening money awarded
by an Arbitrator 15 congmizable by Smill
Causes Court The fact that defendant
impeaches the award as being mialid does
not oust such junsdiction or preclude 1t
from adjudicating on the valdity of the
award, 42 All 169 & 45 Bom 315 Rel
(Baker ] C) Kan MaL v Raj Mar

1926 ) 14

~——Art 31 ~Damages or mesn. profists
for use and occupation of honse—Cogmz
ahble by § C C —When defend int actually
1ecerved profits belonging to plaintsff sust
barrved

A swt for recovery of damages or

wmesne profits for the use and accupation
of o house 15 not barred from the rammizanca

(1887), ART 35

of 1 Small Cruses Court under Art
31 Itisonly when 2 defendant is alleged
to hive actunlly recensed the profits belong
ing to plunnff that the suit 1< barred under
this artiele (Jolly J C) Cioca LaAL v,
Jar Naran

*3] 5.
—Art 31—Scop.

Article 31 1s not applicable if there are
no llegations that the money sued for
was recerved by defendint  (Baker J C)
S AMFCR ALl v ABDUL Azlz

1] 25
Art 35—Damages for Defendants
refusal to allow plaintsff to srrigate fields

(@) \ swit for damnges for refusing to
allow the pluntiff to wrnigate his land from
a certun well 1s cogmizable by Court of
oSmall Causes 25 B 85 & 25 A 103 Dist.
(Balker J C)KaN MAL v LAanIMI CHAND

1926 § 17

—Art 35 (11)—Scop.

An action under S 235 of the Contract
Actisan actionin tort  Norman J C.)
b Cuanpay MaL MouaN LaL v F
3unoLa Ray PriooL Ciianp

1934 ] 79

——Art 35 (11) —Test of whether plant
discloses a crimunal offence

The test of whether the plaint does or
does not disclose an offence 1s whether the
statements made in the plaint if proved,
would by themselves and without proof of
any further particulars imvolve the defen
dant 1 a conviction of a crimnal offence
(Macklin J C} SveD FazaL Hussay v.

THL DURGAH COMMITTEE.
=T 9



iz

PUBLIC GAMBLING ACT (U.P. ACT
OF 1925}

~——Applicalion—U, P. Public Gambling

Amendment Act (I of 1925) entended to

Agmer-Mervara

Sce, Notifi by Chief C

15 16 1.8)

——S8. 1—""Common gaming house’ —
Casec under clause (1)—Not neccessary to
prove that keepor makes profit

\When the case falls under clause (1),
1e when the gwning ts on digits of the
sale price of any commodity, 1f 1s not
necessary to prove that the heeper of the
house makes a profit out of the gambling
{Norsman J C) CrRowN v Bnupa Ram.

*1936 J 214

S 1~ ‘Instrument of gaming”—
Money when used for betting s such
“Instramenis of ganung'

Money when used for betting becomes
an snstrument of gaowng  (Norsan JC)
CrOWA v« Buupa Rav

*1936 § 214

——S8. 1—"Instruments of ganung —
Includes cotns used as stake money—
Hotse 1n wiuch they s0 used ts “comnion
ganung house”

AMewns of gaming nclude any coms
uced as stahe money  They m1y o be
vezarded ns instruments of gaming and
the house in which they have been so used
must be regarded s comvmon gaming
kouse  (Macllin J. C} Crown v,
Harnbro

*5) 1D
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PUBLIC GAMBLING ACT (1925)—Cornid.
~—8 1~ Instruments of gaming'—
Includes tickets used as memoranda to
record wagers

Iickets used as forms of memoranda to
record as wagers are instruments of gam
ing, 65 1.C. 82 Foll, 77B 184 Dis
(Bak r J C.) SURA] MAL v. CROWN.

2510

~~—S8 3—No! ncressary that every
transaction should take place tn gaming
house

It ts not necessary that every transac
tion connected with giming must take
place in the house, 47 All 506 Ref
(Baler J C) SURA] MAL v. CROWN.

2] 10

S. 6—"Instruntents’ found in house—
Presumption  that gamng carried for
benefit of owner

Instrument of gamng being found 1n
the house, presumption anses under S 6
that it 1s a common gaming house and so
1t can be presumed thit giming ts carned
for the benefit of the owner, #5 A, 6714
26 Cal. 1609 Foll. {Balcr J C.) SuraJ
MaL v. CROW . 21 10

RAILWAYS ACT (IX OF 1860)

Also sec, Principal and Agent,
——8 58—R 73 not nltratures:

[iule 89 of the claesification of goods
sules s not ultra vires, (Murpiy J.C}
Samn CHAND SAns MaL v B.B. & GI.

Ry.
L4
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RAILWAYS ACT (1690} § 72

—5 T2—N\on-leliicry—I oss

The fiuln1y ™ «t move Yoss <tnetly |
befere 1t can clum the jrotection cof a

udorote 5 1 M 1 J s Foll (Norman

JC) BB CC.1 In v Brsmas Lat
Moti Lat

6} 5
~——S 72—Risk No' -Torn B—\on
dely ery—Rula 3v riust prove loss —

Uere noi recarpt at festsmition is not

loss

Inasgtfor nondslinery the ralway
must prove loss toclaim protection undsr
th Risk No'c B More thin mere non
1eceipt at destination 1s required to prove
Ioes. {(Murphy J C) hasanna Lab
Pcrepes CHavn v THEB N W Ry
4B BACI Ry

3] 3

S. 12—Risk Note—[ orm B—COuver

charge by 11stake loes not cancel Risl

Mote

{a) An over charge of freight at
Ratlway Risk rates at dest nation by
mistake does not affect the contract

embodied 1n Kish Note Form B (Murphy
J.C) B BA&C T Ry v FIRM Jauna
LAL Rav Nivas

1925S 14

——5 T2—Risk Note—1I orm H—Scope

Under Risk Farm H a planuff can
succeed only on proof of misconduct of
the servants of the Railway admimistration
The proviso tn Tusk Torm H 1s not con
ststent with the substantive clause laying
down the condition of lability  The

A\JMER LA\ DIGLST.

proviso 1s hikely to mislead persons seeking
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RAILWAYS ACT (1890) § 77.
thetr remedy under the form (W eston
J C) Gavrsir Lan Massy Lab o
BBLCTI R Co

) 1935] 38

——8 12—PRisk Note—Formy H—is
con {nct—RBurden of proof on consignor

The consignor h1s to prove misconduct

the part of Raulways Company s
(N rman ] C) B BACI
Bisttan LaL Moti Lav

en
«ervants
IS

8] 5

——S 12— Risk Note—Form
conduct—1I tect of

H-—1lts

Misconduct on the part of Railway
Administrttion does not render the Railway
Company hable under the Risk note,
o1 B 10, Foll 19,0 Pat 559 (2) and
1931 Cat 751 (2) Diss  (Norman J C.)
B B vC 1 Ry v Brsucy Lar Mot
Lav

6] 5

——5 12—Risk note—Form \—Burden
of proof —Railway nust prove Loss—
Non ddiiers dous not amount to loss

Mere non delivery does not amount to

In suits based on non delivery the
Ratway Company must prove loss affirm
atnely /o B 1201 45 Al w30 51C.
615,34 M L J 3,6P 189 Foll 71926
Bat 16> 1926 Pat 118 1926 Pat, 190,
1926 Lal 59 Diss 6 P 778 Ref
{NormanJ C} B B vV C1 Ry v
$17A4 RAM \JODHYA PLRSHAD,

loss

6] 64

—~—8 11—Notice of clavm under S 77
of the Ratlway Act i ot notice of sust
under 8. 15 (2} of the Linutation Act



331
RAILWAYS ACT (1890), § 77.

S 15 (2) of the Linutition Act

prescribes that the period of any notice

requred by law shall be excluded from
the period of himitttion

But S 77 of the Railways Act does
not prescribe any such notice It only
contemplates a submission of clatms  The
period of such a submission cannot there-
fore be excluded within the meanng of
S 15 (2) of the Limituton Act, 701 C
109 Not Foll (MackinJ C) BB& C.I.
Ry v FIRM Laui NARAIN CHAND MaL

5] 53

——S. 77 and 5. 140--Notice on Agent

Under Sections 77 and 140 a notice of
claim must be served on the Agent of the
Ralway. (Murphy J C) SaHAR CHAND
Samvs MaLv B B & C L Ry,

1)1

~——S B0—Liablity of other Raslway

A Railway to whom the goods were
pot 1n the first instance consigned canoot
be held hiable unless the loss 15 proved to
have occurred on its system, 237 C. 22,
18 1. C. 294, 1926 Lah 116 and 1926 All.
299 Foll  (AormanJ C) B B &C L.
Ry. . SITA RaM AjopiyA PoRsHAD.

6] €4

~—S5 80—Rccurteng Rastuay not agent

The Rulway Company receiving con-
signment for despatch to a plice on
apother Rulway 1s not an agent of the
Railway Company which has to deliver 1t,
1924 Pat it Not Foll  (Norman J. C}
B B &C LRy, v, SITA RAM AJopina
Pirsian.

6). 64,
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RAILWAYS ACT (1880)—Concluded.

——S, 140—Notice smperatste

The languige of section 140 of the
Indian Railways Act 1s imperatine and a
notice complying with its terms 15 ne
cessary before a swit can be brought against
a Railway admimstration  (8lurphy J €)
B.B. & C I. RY v. MOHAMMED IBRAHIM

1] 10

——S, 140 and 3. 7T—Notice on agent

See, S 77 above

RAILWAY RECEIPT

——Transfer of title—Can be effcted by
endorsement and not delivery

A Railway receipt 1c an mstrument of
title  But mere delivery of 1t s not
sufficient to transfer the title. There must
be an endorsement in writing on 1t
(Jo/ly J. C.) THE SECRETAR) OF STATE

v RaMDHAN DAs RaLian Mat
*3) 5.

REFORMATORY SCHOOLS ACT (VIII OF
1897)

~——8 B—Pouwer of Magistrates specified

See, Notifi by Chief C

er.

11,16 (J 8)

REGISTERATION ACT (XVI OF 1908,
——5§ 2(7) and 17 (1) (d}—Qabnitat for
niore than a 3car—Registration compul
sory

Lease includes a Qabulrat, {Norman

J C) Atra Diav. Hussss Bans
*1936 ] 213.
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REGISTRATION ACT (19C8),S 17,
——S§ 17 (&) ="ua® rent=Countract to
~allect - Regurrescomp v sary Repestrafion

1 co~tract tnccllrct Munfi rent tequurs
es compaltany regictiation Lacaise tasa
beeefit actarg oot of Iind (Jolly J C)
MOStapfreas Dassy Guean Ciasn,

*3) 4

-—=—S 17{c)—Recertt of marty genv anu—{
Registration sunt v coessary

(¢} O%1ter--A mere receipt of mert-
rage menes dors rot require refistration
(Murpliy J C) Duansa Lat v RaTas
Lar.

1927 5. 42

-—S5 17{d)—Rent Motc for six months—|

Does not  reguire  registration —1t

admissible in evidence

s

Ike rent note was for 6 months only
and so did not requre registration under
Section 17 of tte Registration Act and
not beirg a leace d d not require registra-
tion vnder the Transfer of property Act
(Norman J.C) MD loxainiv v Appir
Kariy BLc, Mirza.

*19361 209

—S5 17 (W) and § 2 (D—Qabuliat
Jor nor: thin g sear—LRegistration
compulsory

See, 5.2 (7) bove.

<

49—Unregistered Qabuliat Sfor
more than a scar—Oral ewtdence ot
admssible cxcept as evidence of part
berformance -

p- N
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REGISTRATION ACT (1898)— Concluded.

Suit founded on a contract contamed
1n nn unregistered gabaliat for more than
ayear. Held, the Inw of evidence prevents
oral evidence of that contract berng given,
Sirce a lease includes a qabubat and the
qabulint was for more than one year, the
qabulitt etnnot be rroved except as
evidence of pirt performance cf a contract
for the purpose cf Section 53 A of the
‘Iransfer of Property Act, 62C 291 Foll,

(Norman J C) Arra Dia v Hussan
DBARsH

*1933 ) 213,
REGULATION

See Ajmer Reguvlations arranged in
the Alphabetical Order

RES JUDICATA

e CPC—5 11

REVIEW.

Se C P.C—0 47
Cr. P C—S5. 369

SALE OF GOODS ACT (III OF 1930),
——8 42 —Burden of proof

When a defendant takes delivery, he
1s bound to prove that he had ntimated
his rejection within  reasonable time.
What 1s reasonable time 1s a question of

fact (Norman J C) Kisuan LaL v.
RaM Davar Kuaju Lat,
*19343,
”
7
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SALT ACT (XII OF 1882).

~— 8, 9—0ffence under Salt Act—But
not undr Punal Code—Still Sectian 117
1P C applies

(a) The pumshment under § 117
1. P C for abetment of an act whichis
an offence under the Salt Act and even
though not an offence under the Penal
Code 1s not illegal- S. 9 of the Salt Act
does not embrace all abetments but deals
only with simple cases of abetment by
individuals while S. 117 I. P C  applies
to senious cases of abetment by public at
Inrge  (Jolly J. C) CHAND KARAN
SARDA ADVOCATE m re CROWN v. P,
Sonax Lar,

4] 1.

SCHEDULED DISTRICTS ACT(XIV OF 1!!74)~

——=S 5—List of enactments extennded to
Agmer VMerwara

Sce, Notification by C. C
11.30().S)

-—S8.5—U. P Public Gambling (Amend
ntent) Act (I of 1925} extended to Apmer-
Merwara

See, Notification by Chief Commission-
er

1J.16( S

——S8.5 and 8, 5-A—Bombay Clildren
Act (XTI of 1924) extenled to Apmer
Merwara wath ccriatn mo hifications

“ce, Notification by C. C, |

1].29().5)
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SET OFF.
Also see, under “C. P, C—0 8, R, 6™

— -Equitable—Court fees not to be pard
on equitable sct off*

No Court fee 15 payable on an equitable
set off, (Norman J. C) SoLEMoN D'Roz
ARIO v. JAMES D Rozario  (Jolly J c)

6J. 60

SHEBAITS,

——Suit against shebait—Butdefendant
not described in title as such—~No non-
gotnder

A suit against a Shebait of a temple 1s
not bad for non-joinder of the temple
merely because the defendant has not been
deseribed 1n the title as Shebait. (Jolly
J-C) DADMAT Das v. MANDIR SRy

RacuU NaTuji-
*3]. 1

SMALL CAUSES COURTS ACT.

Sce, Provincial Small Causes Courts
Act

SPECIFIC RELIEF ACT (I OF 1877).

——S, §2--Plaintiff’s possession for less
than 12 years—He entitled to protection
agatnst Irespasser

When a person 1s in lanful possession
of a property fora long period of yeurs
though he has not » complete legal title to
1t, he 15 entitled to protect his possession
and enjoy ment against infringement by an
outsider, 28 C. 831 and 37 3. 298 Foll.
(Jolly J.C) RaDIN Kisncs v. Durey

CHAND. a2
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STECIFIC RELILF ACT (187D, § 54,

~—S H—poiicnnn o a tal
W oaep ol @ e ars o0 but
triccacr

Srartfp~ le, 1rc e ot b

fesattentchy e lagurtary o

bt e e ewaer IV ras J )
Natona, Ay
1935 ) 4¢
——S8 S4- Pravat sur s oo
(at 1= ¢airy €f ,mvate £ fuee Bie

te talnave 1ol bt thivinmemve cnce to
be comtidered im faet asr cre than facunl,
foretian e of meredel acy of fsnd
cconre~ter ¢ matesil'y

the crdirary comfort

OusTers, g€ .
wethes oo owath
faccally U huma custence not mercly
accordi 1o the eiepant or dunty modes
eIy bt Lcoording to plam and sober

atd ample rotione

) In arecf 1 prvyile real uestion
aluays s whether the defendait hus a
Bght for hus own purpo e~ to put up such
4cunven ence i that plice despite any
discomfort 1t mas «auce to the | lant @'
oteumtior of his own premises  Itisno
defence ty such an a uon that the plae
where the nuisance 15 crested s the anly
place witanle {,r the purpose or that atl
reasonable care and skill has been taken to
Irevent 11 by obtaruing, Mumcipal Commi
ttees permicsion and fuliilling all ats
engineering and health requirements or
that the defendant 15 really maling a
reasonable use of his own property or that
there are numerous other and similar
Arrangements in the same street (Murphy
J-C) Bnawant Ran v Drvi CIIAND

1927 S. 29.
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SPECIFIC RELIEF ACT (1877)—Conclud.d
——8.55—Trespass— Trespasser’s trncon-
vomenee— Damages not proper romedy o

\ trespaccers 15 no
grou d 1 depriving plainuff of Ins legal
Norman J C) Farivavs \arne.,

1936 J. 81

1nconenence

[t

——555— tysscpriation of jornt pro

forts Inpunction—Propor romuds

The ordinary role 1s that & mandatory
juntion s a proper remedy agamnst the
ipproprintion of jaint property by one
Ju 1L uwner to his exclusive use especially
when the appropriation 1s accompanted by

w assertionsof exclusive title  (Norman
J ) hasm s CuaasoLn v Jar Narain,
*1934]. 49

STAMP ACT (II OF 1889)
—5 2(I) and S. 17

An instrument which 1s stamrged after
execution 1s not duly stamped, 6 B. L, R.
699 Diste (Nosman J C) Armiy Raj
v\ Sl

6121

—=5 2(5) Bond must contarn cxplici
chligation o pay

A Khatn contaned rate of interest,
date aud signature foltowed by the words
‘Mones tahen  Receined Rs. 55 Held,
it was not a bond as 1t did not contain an
explicit obligation to pay money, 22 C.
757 Rel. 1929 Mad 599, 1927 Nag 195
and 7927 Cal 472 Dist, 1t was also not
arecespts (Norwan J.C) GHisa LaL
v Cloga

1234,

). o
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STAMP ACT (1899), s 2.
—=5 2(23}—Scope

Receipt 1s a particular kind of acknow-
ledgment, 7933 All 577 Dist. (Norman
J. C) Guisa LaL v CitoGa,

1934 . 20.

——S8. 4 —Prolubits writing of second
snstrinient on origingl stamp @

(a) The section prombits not merely
the attempt to use the onginal stamp for
a double purpose but also the actual
writing of a second instrument on the
same piece of paper. {Jolly J C.) CHITAR
MAL v. SUjANA

‘ 519

S, 18—Achnouledgment duly stamp
cd—DBut on back of original bond—Not
adnussible :

(6) An acknouledgment of a debt even
though stamped with an anna stamp, f
written on the bach of the original bond
15to be deemed unstamped and s inad-
mussible 1n evidence and cannot form the
basis of theswit  (Jolly J. C) Cintar
MAL v. Stjana

5}9

—=S, 15— pplies to sccond snstrumont
wrttlen upon original stamp paper

(a) The provisions of section 15 of the
Stamp Act will apply if a second intru
ment 15 wnlten upon a piece of stamped
paper upon which an instrument charge-
able with duty has already been writtem.
1t s immatenal whether the second tostrye
ment in fact bears & stamp or not. (Jolls
J-€) Cintan MAL vl Styana,

5J.9,
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STAMP ACT (1899)—Conclnded.
—S.17 and S. 2 (1I) -

Sce, S. 2 (11) above.

——S, 35--Recetpt adnussible on pay
ment of penalty also against Legal Res
presentatve of maker:

A receipt 1s admissible on payment of
penalty not only against the maker but
also agamnst his legal representative.
(Norman J. C.) Guisa LAL v, CHOGA

1934]. 20

——8, 35-—Unstamped  documents—
Adnussible on paymen? of penally —
But not acknowledgment

{c) It1s ordiranly open to tender un-
stamped documents on payment of stamp
duty with penalty, but an achnowledg
ment which 15 chargeable with a duty of
one anna 1s excluded from this category
and cannot be so tendered, 77 Mad, 40
Dist, (Jolly J. C} CmTAR Mar v.

SUJANA.
519

——8. 36—Document admitted——DBut

susbequently royected in lviolation, Ruvs
sor dres -

(a) A rejection of a document which
has been admitted 1n evidence for want of
a stamp 1n violation of § 36 of the Stamp
Act 1s a ground for revision, 75 Bom. 737
Foll 3 C.W.N,J557 Diss (Baker J.C)
JuG Raj v Mara Ravt.

196 S, 26,

—Sch. 1, Art. I.—Scope -

The words following ‘acknowledgment’
are himtiog and  pot defimng.  (Norman

J-C) Guiss LaL v, CnoGa
1934 J. 20,



34

STOCESSION ACT (XXXIX OF 1023)
—S8 2(e)=Ir crast ot R
HITR UL RS A

ilto
relrereet etofc 1 I'x
o ter

Anevrcttnr g aperes clarged wath
the sdmiz prmren cf e
ted tra o wll
w thin

ate ard cree

Qersthy a pergon A tn
sereerent at
th s catepney

 lngartce mes

Aperioncet et tol  execator  ben

e prriod for wrich be wre  tend dto
At g epre. [Harde Tt Har
Prtac v Moy hastrrn

2] 43

=S 22U _Score—ds eree el ier deat
Aenart eanmrt all wooan execution
2pThieation te proceed w ot sut e produc
tosefpretate Ny anj €Y (ML)
Looin v Soinaa Mat
*1936 § 211
~S 218 (1) (b)— Vg1t es wher ddecree
Felder dies ar £ 11s Ljal teprosontatines

elaim on Successien 1 cxecnte e fere

The 1 ords
PErson clumirg to be <o enttlel
Secticn 214 (1) b mean up 1 an applica
1100 of a persun claim rg on uccession to
be entitled 1o execute a decree  thatis to
say the layce only apphes when the legal
fepre entanive of a deceased derree holder
applies for execution  (Norman J C)
GLLAL Cltar b v BasHI SHAR | AL

*1936 ] 218
=—S. 218 (2}—Rulcs for proternce

(¢} A ole admmstrator 13 preferable
10 Joiut admumstrators 1 male to a female
1nd one who 15 accustomed to business to
one who 1w not  f Murphy J &1 MsT
AMNA Bit 1 v Hariz Monasurp Buy

19275 32
——5 218 and S 283—Paramoint title not
10 be gane snto where question s 1aised

upon ap Ay pl eaton of a
n
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SUCCESSION ACT (1925), § 302.

rot to clarm grant but to show that there
are 5o asscts

{») \When an application for Letters
cf \d wien discloses suffi night
to admimeter, though if Another question
decided  adversely  to apphcant
there might technically be no assets of
the decerred to be administered, yet it
s rot for the court to decide these ques
twoos 1nd administration should be granted
on plendings 477 C. <07 Foll  (Sturphy
J € Ast Avna Bisiy Hariz Moua
wvE D Buy,

were

19275 32
S 280 —Secrnity—0Oniy  for profec
tron agrunst malpractices—Not for valie
of property

The value of the entire property for
s hich the grant 1s made Is nat necessanly
the critenion for the extent of the secutity,
A security for an amount which will afford
a reasonable protection agunst malpractic
es 15 quite sufficient 7C L J 180,6
¢ 1 J hooand 241 C 202 Rel
(Broomficdd J C) Hariz MoHAMMED
B3y v MsST AMNA Bint

3] 67

S 302—Letter of adnimstration not
wctually asstc i—Dircetion for mauten
ance r1ay be green

(a) Cven where no Letters of Adminis-
tration have been actunlly 1ssued a Court
has power under S 302 of the Indian
Succession Act to pass any order it thinks
neces<ary for providing for the immedinte
necessities of the deceaseds famuly <o
that they may not be compelled to borrow
for their mnintenance at exorbitant rates
(Murphy J C) MsT Avina Bint v Haniz
MouavmeDb Bun

19



243

BUCCTYSION ACT~{Concluded)

~—35 381 and S, 387—N)htor cannnt
qucstion a nuecersion cerlificale s

A delitor to the rutates of the dered «d
ennnat get a eertifieate sot amde by a
derlaratory sutt of queston the cerfic tte an
w delendant 7925 Al 66 wd 1931 Lali 79
(71} Approved. (Normun J C) Hant
Crtasbia v Bapua I na

1934] 70
=8 8T —Dibtor tn ol frofcr farty -
1rortien ~Seanpy of

Idrbtor 14 not a proger parly to suree
¢ 1on certih v procesding s The word
parte an S 347 mewns proper partie
1 e nvd rlamnts to v certibeate and
not debtorn of 1he decer ed v estite 1A
fisand 30 A 121 Follo (Norman J C)
A CriasbiA v RAPIA Wi 1iAN

1934 70
suUIT
—~=Appenl—is mcre  continnation ‘of
el

) Annppadd o mere eontin tion
af the onginal proceeding it ited by tie
filivg of the plant 1929 AN 7.6 Foll
(Shannon J C) Mobt [ at v Molias

I ar
4] 7

TORT
Converalon
Damsges
Fneroachment
Libel
Maliclous Prosecution
Trespans
Conversion
~—Canversion— Ve 1snre of dangex
i valueaf goc I ondd tle of cony raon
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TORT=(Coutd )
The gne v are of dimres for 48 ronaful
e v ordinanby the s due of the poods on
the du of e, 1927 1 ah, 40% Foll. 20 3.

| 433 Ref  (Norman J C) Ciasia Lat
[T, LAt v T Aps TAp SHTODAN
Spt e
1934 1 75
Damages

~—Damoges—~e;lis ence—Drierdrites
aciralf the road amd 1nto 2 tree=Onus
o the driver to show that 1t was not due
to trepligcence o

I cdnver duse vear off the roud
antnto vtree ot hee en fam to shoy that
th v vt do {Normnn

JC)I'earar

to neg by ence
v Vienu Lat
1936 ] 7L
——Damages—Joml owners of Car—
One ouner sie) —He sends the car lo
Setha purse— Drveracts neghigently =
7 e nurse 19 agied— Jomnt owner not
Ttable
No Ddulity would floy
the defendnts bong joint owner cf aenr
o nuree who was Qilled by one owner s
mpured Iy anaeadent to the car (Nor

man J C) Frarcis x Visisu Lat
1936 J 71

meredy from

— ~Damages—0Os i r of car el —He
requests lus pdatine to Sutch a nurse=—
Whele tal 1g the surse the driver drives
the «ar  nepligently—The nurse 3
spred—No ability of the relaline

th tunrefraarvasech tereques

Wl o4 rehte b freh A nure e
relitine o pebtle nurec and took Pern
e car ts e onner  On thevy the

dineref the o acted nephinently  Ihe
nur e s wanpure § Hel Lo babdity v oul !
[ on e pehitine merely owing totle
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TORT—(Cons 1)

far ey

Ve trne’ed o tte car At the

cxrer ey e thifetch anure {Norman
JoC) s s Vit Lat

1936 § 71
—ZDamages—\¢ Jigcrce of st
Al

pers totodrive is aoigent adt—=Master

g an anlscensed and und ddful

0ab'e tor such neghgenc

[

Tad
maed

see fam o 1 o bus

cmeda bU Bl o Gdine

ot p e mraae paesenaggs abe doner

e o din frowd e amplndd

Tthre Loea e ot bayaan « nund
[ toft reddlane the notr
b (Nereren ] C) Moy

Nory hias s Havin May,
- 1936 J, 100

——Damages-—Liabilitv of master—
Neyligence of servant aching against
cxpress dircctions of mastar— Nl mas

ter 1y liable

In vt for dimases uinst the master
tthe nepbien ¢ of his servant

ftr

on ot t

o e | that the <t

VISt e pe 1re tions ot the
I e} Monawvrn

Hoanie Mag

1!y
nwter (Noroan

Nook KHAN v
1936 § 100,

defa

Damages— Quantum—i or
matory book

Wihen plunufl suffered  no
of defunatory
matter, dimages re sufficient
Norman J € ) Mirza Ampuppis Bre
v S Maspar Ant

~pecinl

dimyes on pubhcition

nomintl

1934 ] A
Damages —Aftachment on wsuffi

crent grounds—Compensation 1s avard-
able

G) Damages arc
clhsses —

dinided 0 there
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TORT—{Cont.t )

{2) Dumages toaman s fame {6} D
mize done to the pereon and () Damage
tyymums properts When no physieal
no question of
DBut

wtw hment s effected on insuffi

dime s been done
mentl and phvactl damage  anises
when
ent prounds Cmpensation 1s awardable

wd it matters ven hittle by what name the

dumiges e desenbed  (Bakor ] CL)
Brest N C hasnarty & Cow v
NMomamtp Hussas

1925 S, 17

Encroachment

—Encroachment —Quesence and ac
gurscence  Ihstinction betieen— Sta idy
my, I -=To constitnte  Acguiscence’

theromust b standing by

There s 1 distinction between mere
Juiscence and To consti
tute wepuscence there must be something
wht
parlwnce «  standing by
FATMA v NATIIC

acquiescence

wunilent to 1 termed m legnl

(Norman J C)

1936 J 81,
—Encroachment—\\What amounts to:

Construction of 1 sturease s oby tously
amnce it diminishes the
(Nor
man J C; WisHFN CHANDER v. Jar
NARAIN.

w encruwchment

aretof the1oof wallnble for use

*1936 ). 49

Libel
~——Libel —Damages :

There are some cases m which proof
of specitl dunage 1s unnecessary and these
include the imputation of 1 crimunal offence
pumshable with smprisonment
J €) G CORNFLIUS \
CHAND,

(Norman
Rry. LARSHMI

6] 6,7
//
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TRANSFER OF PROP ALT (1882) S, 43
——8 43— Abundonment of claim 1n suit
s nol transfer

\bandonment of clum 4 swt s quite
different from + gift  (Norman J C)
huuba Buy v Umrv Mar

1936 ] 124,

S 52— Dccree o nullity— Doctrine
of Lts Pundens has no application

Doctrine of Lis Pendens has no apph
cation when decree 15 4 nulhity  (Weston
J L) D10 haray v Sucan CHaND

1936 ] 89

~——8 52 (before amendment by Act
XX of 1829)—Imunction sut—Plamntiff
1ot to be excluded from bencfit of lis
pendens unless he had neglected to take
action on breaches of the upunction—
Doctrine indepondent of notice to third
barty

e doctrine of lis port fens 1o indepen
dent of ntotice to tle turd party wnd the
actinaty contemplated by 5 52 ewisted not
for the purpo ¢ of givtng nctice to the
third prts but for the purj o e of dej nving
2 bgant of henefit who was pwlty of
Ishes an prosecuting what ever raneds
was opentol m Inan mjunction wnt
S5 tle pluntff
shoull not be excluded from the henefit of

even under tle old

bs pendens unle  te bal neplected to
the action on Yreactes of the mjunction
(Weston J C) Bisur suwar LaLv Brsg
Gor .

1935 J. 67
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TRANSFER OF FROP, ACT (1882), S 53
——S 52 (as amended by Act XX of
1929)—Inyunctton goes < tth the land

The lw after unendment of S 52
Act \\ of 1929 15 that the mjunction will
po with the land - (M wston J C) BrsuLsit
WAR LaL v Binl Gorac

1935 § 67

S B3—Transfor it fraud of et
tors—1\ ordable at option of creditor—
DBut not vord

\ transfer in friud of cred tors s vo d
able 1t the option of the creditors defrau led
1t 15 not altogether void  (Morman J C)

hisunt v Paras Rav
1936 J 118

— S 53—Small part of Transfer for
valuable  consideration—Other  part
agreement todefeat ¢t editors-——Transfer

wholly 1ord

When a small part only of the const
deration for = trnsfer sn friud of creditors
15 good the transfer is wholly voud
(Aorman J C) AMoLAR CHaND v Rav
NaTh Rast N

1936] 104,

S 53—Trz sfhror anl transfre
equally suslty of fraud—Suithy frau fulcnl
transforue—Transfororcan plo 11 frindn

Iont nature of trinsfor—Trinsforor will

sueeee !

\When two parties are founl equally
putlty of commutticg fraud then defe dant
must cucceed 1f the intended fraud tas
been catned out 771 C 1 anlas € 50l
Foll (ftsrlce J. C) Mapar Anr v

NATHAN AL
2] 3%
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TRAXSFER OF PROPERTY ACT( 552) S 53
—S 83—
Focctasmtar Ar e, 0 21 R (¢
arieo ur e Tronsdornt Profan Aet

Sod

ahe Tnfe i Gt

Tt ere ahsolite d tnat
wwernasytteo Mrarder 0 2 L63
(SR Taeat ader S 53 (fthe
Tra=cfer ¢ 17 pe v At
- *his lee

o0y n
I o1 dectee
Vatdee whe s aceach remuted

peeferred

at tre re Lt of 17 ohie ton
sder O ol LS. file ac at atan tthe
oheciere thealegaic that e ge bt re
[HATNS SO 4trar ter sl 1 v
e gotern 53 testto wit by ander
1ath QO 20 R 23 nd 5 5. Nerwan
Je Aot Caang v Raw Nan
ave Sar g
1936 ] 104,

5,53 - St undir O 21 Loty of
C 12 L by transtorcc trom jitiament
doster Dearad tior cae pledd an
dofon o tat transfor os nowlidont ath
out suen,  fobatddy

Obectour ander O 1 H o5 U de
Cole of 11l Procedure buoed s a
registered sal= de d (xccuted in qect rs

fasour by the judigment dabtor Objections
dicglluned  Suit by obyector
raised defence thit sale

Decree
hot.er Wis
fraud of cied torse  Tid, 101 open o the
decree holder to contend 1n defence that
the trancfer was n fraud of creditors
He need not file a separate suit on behlf
of all the creditors for this purpose, /5 W
760 Foll  (Norman J C) Monan Lay
v Giawas Lac

“1936J 212

~——S8. §3-A—Sccteon hi iy norehiospedine

Soct

AJVMER LAW DIGEST.
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TRANSFER OF PROPERTY ACT(1882 § 54.

S 53\ has no retrospectine effect
oA WL J 5 (1 Foll 49 4 25 Not
applieable  (\orman J C) Suv Lu

sMeson g ConvaTTr L, Braw e
1930 ] 145.
S §3-A  Nutsctrospctin.
Retiasprctive etlect ought not to be

®ven to v statute unless an ntention to

1t cffect 15 expre~sed in plain nd un
Section 33 A of (he

Fransfer of Propsrty \ct s not th erefore

11 brnuseus languine

feoros =t Norman f C) Finu
Jraom M hospas My s g L

*5] sdtn
=8 83 A—1 quitabl.  title can b

fornd tbecst tor an ugpunction st

A suit for tnjunction is a sutt 1n defence
fur an evisting possession  An equitable
title ubtained under S 53-\ of the Trans
fur of Property Act 1s a foundation for an
6 R 125 Ref

junchion st (Norman

Joe) sus Lar v Musaia Covai
tinr by awag

1936 J, 145,
—55 S oope

Lranster of complete ow nershup for o
ynce s vsale brice may be less than the
marhet viue ol the proper y and 1t may

hvebzentermedas Nazr iy (Brogmftd

JoC) Mabmo Laty L Liont Lap
3) 44
——S 41 Salehydiinay of possession —

At dudicery of possession mecess 1ry—
I accution or yunt note not sufficient

Vendor m po session and conttnues in
possession by executing a rent note in
frvour of the Vendee There is no delivery
of possession and consequently no sale,



355
TRANSFER OF PROP. ACT (1882), 8. 55.

When actual delivery 15 not possible a
registered instrument i< the onhy method of
cffecting a ~ale, 59 A. 986 and J/C. 207
Foll 35 3L 7758 and 60 C. 356 Not Foll
(Norman J. C.j Ravzant Buny Buuin

1936 186,

~—8., 55 (1) (a)=SuHer bound to disclose

matertal dofect
}

The <eller 1s bound to disclose to the
m his title,
the

buver amv matenal defect
and falure to do <o 1§,
concuding words of the Section, fraud
1 be nunor s title to a share in the property

12 material defect m the ttle of the

under

sclter  If there 1« reasonable possibhty of
liigation in connectton with properts the
buyer 1s certambv entitled to be put in
possession of full information on the point
at the time of contracting  (Norman J.C)
hisHLN LaL v. MoTr Lan

*1934]. 27,

~—5 57—Scop.

Lhe Scetson 2pplies only when pavment
w made ather before the <ale 1s complete

or s part of the wale  transaction
(Norman J €) Sta LaLs. Uuep Mar
1936 § 58.

S 59—Vorigage created by tustrie
ment—Dcfondant cannot urgue that 1t
was criated by dulitary of possession

Mortgage  having been  ereated In
instrument it s ot open to defendant to
wgue thatat was raally created by delivers
of possession (Norman J C) Datia
NATU v GAne st Mar,

1936 54

~—S5 59 (before amendment by Act
XX of 1929)—Transfer of possession wath
intention to create morty ape ot «ffectnal

AJMER LAW DIGEST.
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TRANSFER OF PROP, ACT (1882), § 60.

A mortgage for a sum  exceeding
Rs 100 can only be effected by a regster
ed instrument  The mere transfer of
postession together with intention of parties
to mahe a mortgnge 1s not effectual on thie
ground of the equitable doctrine of part
performance, 58 C. 1235 Rel. 201.C.
400,10 P. 117 and 1932 ANl 259 Dist
(Norman J, C.)  Guisu LAL v. GORAN.

1934 1. 57

S 59 A—Mortgag. deed—Legal re-
presuntatsves bonnd

Comvennts m a mortgage deed are by
operationof law binding on legal represent
tines of the parties and 1t 15 neither neces
sary nor usttl to refer to the legnl represen
tatine specifically (Norman J.C) Lapv
RaM v. NaTHI, MsT.

*1936 ] 209

——S, 60—Sust for re lomption—DPlasts ft
must prove exstence of  morlgage—
Quantum of Evidence -

Where a pluntfl sues to redeem a
mortgage the eustence of the mortgage
must be proved  If pluntff can show thnt
he ongmtly had ttle to the land, then
that fact will  corroborate such evidence,
as he produces, of the custence of the
mortgage, but it cannot entirely tahe ats
If there 15 no e
mortgge then the merc Pt that plunifl
once hada title 1s not sufhicient to prove
that defendint « possession must be that of
the mortgigee  (Norman J.C} VANl
LAt . CHUNNE LA,

plce cadence of

1836 ] 121.

——S. 60 and 5. 3—Vlortgagee sub-mart:
gages by registored instrument—Registras
tion no notice to mortgagor—I ayment {o
morigagie extingumishes mortgags
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TRANSFER OF PROP ACT (1652), 5 61
Tse

ra o1 et < hrortoiee »ono
moacetst e \etrie o seenth pay
ree el tte miccgice At o the

e oeatimz adestle 1yrtia eanld

teet e sy ee Y patenely aluna

Yer ,arelyp et tJon JC)

S Pasna Lar o € Tinauw Coannp
*3)3

-—3S G6l—(as amended by Act XX cf

1928) — N serraspectt ¢ e¥ect

~ yrbeftte Ton fer
by A ENN
i potoe e Nerman J €

Tart Ravy Ma av T @t

(1o pern
Vit b

T

*1936 ) 217

- —5 Gl—(before amendment by Act
XX of 1925) — Consolidation of mortgages—
Scvercd wortgapes betucen sarie artics
on same pro perts =St for redemption—

Vortzas v wust redeems all such mort
Jaes

\ i tre deem b morigages
1etwe He mepute 1l nthe vame
| ogertn Dhe Bl gplies 1l mort

figes whather previous o subs uent to
the mortgage in question 00 M 750 and
17 B 6,2 Foll (AormanJ C) DBant

Ras v Macav Lat
*1936 ] 217

—S., 8t—/ntermeddler cannot redeem

(5) An intermeddler 15 1 person who
interferes, wrongfully with property  Con
sequenthy there 1 a legal hability on him
Tt e has no Jegal night  Such 2 person

¢innot be allowed m 1w or cruty 1o
tepresent the real owner and redeem 4
mortgage (Shgunon J C}'S UMED Mar
v Buacwar,

*51 6 ().
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TRANSFER OF PROP ACT (1882}, § 107.

—-8 92} xccnlion of mortgagedecree—
DPrivate sale i conrse of —Is tnvalid but
pureliascr sotps tnto shoes of morigagee
1f mortyage foerce partor by hun

(5} \ privatc <ale i the couree of exe
wtim of 1 mortg we decree 15 myalid but
f the mortg e decree his heen paud off by
the purchicer he steps into the shoes of the
12 of the Transfer of
P’roperts Mot and can recover the mortgage

motteee under S
un unt flom the properties <old to Inm,
190 P ¢ 109 Relied upon (Vacliin
J C) Narsinan Das v Naraw Das
5] 73

S 106— tericndtinal leases —Sity

months' notice usual

Although S 106 does not strietly apply
1o gricultural leaces yet m the absence of
proaf of any settled custom to the contrary
sty months’ notice 1s usually held to be
necessary for their determmation (Norman
JC) MU SARI AL A/ AL1 v S MUzari AR
Hi ssain
1934 37

—5 106—Notice

Rent note tor 1 defimte period  No
notire necessary Dby tenant that he had
discontimued pobsession  {Norman J C)
SIRAJUDDIN v CHITAR Mar.

1934] 40
—S 107

Also see Registration Act 8§ 17 (a)
A 49

—S5, 107—Rent Note for six months
Doss not  require segistration—lJi
adnussible i evrdence
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TRANSFER OF PROP. ACT (1882) § 107

The rent note was for 6 months ouvh
and <o did not require restration under
Section 17 of the Remstration \et and not
tetng 2 lense did not require registrtion
under the Transfer of Property \ct
(Norman J C) NIp IDRAHIM v, APDLULI
Kariv Migza

*1936 § 209

S 107—Qabuliat couple i with trans
Jer of posseston— Can form basis of sut

A Oabulnat

tmounts

the
to leace and

signed tenant
10 1n Agreement

coupled with transfer of possesaion gives 1

cause of action for 1 rent swt  (Norman
J C) BisrGorar v AnpuL RAnMas
6] 43

——S 107—[case not siquci by both
parties s a1

(1) A letse not signed by Dboth the
s ahd (Norman ] C)
G Goutpy JAaTaN L

pirhes s
53 100

—S8 6—Assent —Presumption—Iin §
tng of fact

To constitute 1 tenant hol hing over
there must be 1ssent on the pat of the
Ye< or

\hether there was such s ent or not
15 1 question of facy

ASCL LTS T I
e ortnuanee of pos essoon

Ref (Norman ] C)
harag

yre ume ! fron a
19 P 15,
MAT Ganrsin s

*1934) 27

=—S 116~ Surits wlenloliing o er

AJMER LAW DIGEST.
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TRANSFER OF PROP. ACT (1882), § 123

\ tennt holds over when he remams
m possession nd the lessor nccepts rent
from him s
Tt 1s essentinl for the pluntifl
to show that defendant had remuned m
possession ifter the expiny of the peniod
covered bn the rent note {(Norman J C)
St AJuDDIN v CHITAY Mt

or otherwise aseents to
possession

1934 4o

S 116—Rent for more than three
sears cannot be decreed

If 1 tennt holds over after the expury
of the peno [ contune 1in 1 registered deed
then he dacs o under A mmplic t condract
artsing 116 of T 1 Vet and
conscquently no decrec cm be prsed

under S

agunst Inm for the recovers of rent for
three years  (Barlo J C)
NaTHAN AT

more thin

MavaT AL S
2] 36

S 122—(1ft 1s srrevocalle—Trans
Sfuree fron the douce 1s profecte {

A pift once made by leral mens as
srrevocabl and the o nor cannot be heard
donce thet 1t
I'he donee

10«1y s 2, unst the wis
never mten el to ke ffect
Acquires s wunst the donor 3 Lood utle
from the dueof the mft  Fyen whenn
trancleree 1s a0 © tensible owner onhy the
nshts of third parhics acingn soaxd futh
are frotected by & 41 of the reansfer of
properts \et mu h more are they protect
ed when the trirsferee has acquire I onot

merels an ¢ tenstle but 1 rad ntle
(Sorsrae ] C) RISt PaTas Rav
1936 ] 118

——S 123—Gift of immoreable prop riy
by Hindu by v as of Sankip s not valf—
Repistration Comfulsors
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61

T P.ACT (1482 —Chaclue?

Veftee  cev e crradardnment,
Namlalh o ¢ s Weoveral i o
e poroa, 1i2oan. 67 Foll
Neprr] €V ML Gnsan v Mot

Crrastn

i

*1936§ 213

TRESPASS

Qe Tort ~Tres, aee

VUSURIOUS LOANS ACT X OF 1918}

=S, 1 21—4ct

"ler cara

s o \pmer

{ay Tie U agnoas Boaans vt oapphes o
Ay Mewar e (Murphs J CF Browaa

Lay v Brrrox,
3]s

——S 3 Applicable i or parte st |

bre
3ot

P g h ot Mt an e

Norate i1

it per annunm s on

taedl suth ent groand for g ng tehed
under the Net (Norman J C)

v NATH Mar,

AN THONY |

*1934), 48

——8.3—1If interest penal—Reasonable
rafe be allowed—If ntcrest 1s excessive
and unfatr—Conrt may reduce 11

{6) If interest 15 peny) the court may
woard ot at such rite as s rewsomible wd
when ot 1s not penal the courtmay reduce it
1hitis excessive and the trans wction was sub
«tintidly unfasrunder S 74 of the Contract
Mtand S 3of the Usurous Lons \ct,
(Bturpy | C} Briari Lat v. Auvro

1927 8.19

ATMER LAW DIGEST.

[ high 1t may be

362

USURIOUS LOAN ACT—/Condluded )
——5 3Pl the
ar—=Imtciest at 17 pr aunnm~—Ratc

as sonrrty for

cxcessite and wn an

(h) \\ here there 1< 1 pledge as secunity
tar the o the rte of 40 per cent (s

crrunh eneesene and untur

(¢} Though the conrt <hauld allow the

mierest b the stipnlatad rate howaver
hugh, vet 1t can raduce (tm eases i which
! « S 3ot the
t Vurphy

B eon

~ ot nowt et
I At

Bruartfa sy

Usunms

[

e s

315

USARY LAW REPEAL ACT (XXVIII OF
1855 )
|

S 2—Stipulated rate —\ust be allow.
wd Towever hieh vuloss ponal or excessine
and wuntar

(a) When therc s 1 stiputiuted rate of
mterest the court must low 1t however
{Murplty | C.) Biuart

Lat v AunMco

19275, 19

VAKALATNAMA,

~———Construction—A pleader appointed
Jou the prosceution (pertr) of all proceed-
wigs connected v ath a case can file the
execution apphication for which he
engaged :
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VAKALATNAMA—(Conclud.d)

A\ pleader w1s appmnted for the pro
«ccution {pervi) of 41l proceedings connect
Hell he could
file the execution 1pplicttion and that in

e 1 with an execution e1se

construing 1\ thalitnima the  circumstan
es m which it was gnen must be looked
t Norman | C) KHAIAT MOHAMMAD

v Hira Coanp
1936 138

WORDS AND PHRASES

—~—'Baqi Dena Reha’—Awounts to mere
acknowle liment and not promse to pay

The word ‘Dena’ does not convert an
1 hnowledgment 1nto 1n eipress promnse

tpy 1M 49 Ref  (Norman J C)
MST TuatTi v CraMia Lat

1936] 180
-— Hiedu Joint Family Firm”

I rpresse i not correct

AJMER LAW DIGEST
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WORDS AND PHRASES ~ (Con~lude 1)

The expression Hindu Jont family firm
15 maceurtte  (Norman J C) T[iry
HazArt MAL Guian Criissp v Frrv
DOoLAT Ravt RunpaNn AMat
1936 J 130
——*“Possession follows title"— Applica
tion when properts ncapablc of cuntt
nuous possesston

Vendor will only be deemed to be out
of possession when some one 1s hol lin,
adversel to hun {Norman J C) Farin

T a1 v Rav hatan
1936 J 191

WORKMEN'S COMPENSATION ACT (VIII
OF 1923)

——35.2 () () ——Adoptsne mother 15
“dependant

An tdoptive mother 15 1 ‘dependant ,
7931 Rang 173 and 1931 [ ah 399 Ref
(Norman ] C) B B LCIM v MsT
A Moot

*}934 ] 101






